The Second Enclosure Movement and the

Construction of the Public Domain
James Boyle!

The law locks up the man or woman
Who steal s the goose from off the common
But leaves the greater villain loose
Who steals the common from off the goose.

The law demands that we atone
When we take things we do not own
But leaves the lords and ladies fine
Who take things that are yours and mine.

The poor and wretched don't escape
If they conspire the law to break;
This must be so but they endure

Those who conspire to make the law.

The law locks up the man or woman
Who steal s the goose from off the common
And geese will still a common lack
Till they go and steal it back?

The Second Enclosure M ovement

Thispoemisone of the pithiest condemnations of the English Enclosure

Movement, theprocessof fencing off commonland andturningitinto private property.
(Althoughwerefer toit as* THE enclosure movement” it wasactually aseries of
enclosuresthat sartedinthe 15" century and went on, with differing means, endsand
varietiesof stateinvolvement, until the19™.) Thepoemmanagesinafew linestocriticize

! Professor of Law Duke Law School. E-mail boyle@law.duke.edu Essays http://james-

boyle.comThisisapreliminary discussion draft produced for the Conference on the Public Domain
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Jones, Greg Manter and VictoriaVVon Portatius for their research.
2 Anon. Most commonly assumed to be aresponseto Sir Charles Platt’s enclosure efforts
of 1764, though other provenances are also offered.
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doublestandards, exposetheartificia and controversial natureof property rightsandto
takeadapat thelegitimacy of statepower. Anditdoesitall withhumour, withoutjargon
andinrhyming couplets. Academics(includingthisone) shouldtakenote. Likemost of
the criticismsof theencl osuremovement, thepoem depi ctsaworld of rapacious, state-
aided* privatization,” aconversioninto privateproperty of somethingthat had formerly
been common property, or perhapshad been outsideof theproperty systemaltogether.
Sir ThomasM orewent further, though heused sheep rather than geeseto makehispoint.
Hearguedthat Enclosurewasnot merely unjustinitsalf, but harmful initsconsequences:
a cause of economic inequality, crime and social dislocation.

Butyet thisisnot only thenecessary causeof stealing. Thereisanother,
which, as| suppose, isproper and peculiar toyou Englishmenalone.
What isthat, quoththe Cardinal ?forsoothmy lord (quoth 1) your sheep
that werewont to beso meek and tame, and so smal | eaters, now, asl
hear say, bebecomeso great devourersand sowild, that they eat up, and
swallowdownthevery menthemselves. They consume, destroy, and
devour whol efields, houses, and cities. For look inwhat partsof therealm
dothgrow thefinest andthereforedearest wool, therenoblemenand
gentlemen....leavenogroundfor tillage, they enclosedll into pastures; they
throw down houses; they pluck downtowns, andleavenothing standing,
but only the churchto be made asheep-house....Thereforethat one
covetousandinsatiablecormorant and very plagueof hisnativecountry
may compassabout and enclosemany thousand acresof groundtogether
within one pale or hedge, the husbandmen be thrust out of their own..3

TheEnclosuremovement continuesto draw our attention. Itoffersirresistible
ironi esabout thetwo-edged sword of “respect for property,” andlessonsabout theway
inwhichthestateactually definesand enforcesproperty rightsto promotecontroversial
social goals. Itsmost strident criticsarguethat theenclosuremovementimposed
devastating costson onesegment of society. Someof thesecostswerebrutally and
relentlessy “material,” —for example, theconversionof croftersand freeholdersintodebt-
peons, seasonal wage-laborersor simply, asMorearguedinUtopia, intobeggarsand
thieves. But other harmswereharder toclassify; thelossof aformof life, therelentless
power of market logictomigrateto new areas, disrupting traditional social relationships
and perhapsevenviewsof thesdf, or therel ationship of human beingsto theenvironment.

8 Thomas More, UToPIA 32 (1947)
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Y ouknow thekind of thing—if weput onour cultural studieshatswecan produceit by
theyard. “ Thelandscapepaintersof the 18" and 19" century put thenobleownersof
property either literally or figuratively at thefront of their landhol dings, gazing out over
empty pastoral vistas, thedetached but sel f-sati sfied mastersof all they survey. Earlier
paintings, suchasBreughel’ s* Harvesters,” by contrast, had depi cted peopleashbothin
and of thelandscape. Land hasmoved from being part of thelife-worldtobeinga
commodified and alienated entity —an object of property, separatefromtheself, subject
to thesoledespoticdominionthatisthemark of aproperty regime” Or somethinglike
that.

So muchfor thebad sideof theenclosuremovement. For many economic
historiansthough, everything | havesaid uptonow istheworst kind of sentimental bunk,
romanticizingaformof lifethat wasneither comfortablenor noble, and certainly not very
egalitarian. The big point about the enclosure movement wasthat itworked; this
innovationin property systemsallowed an unparallel ed expansion of productive
possihilities. By transferring theinefficiently managed commonland intothehandsof a
singleowner, enclosureescaped theaptly-named tragedy of thecommons. It gave
incentivesfor largescal einvestment, allowed control over exploitationandingeneral
insuredthat theresourcecould beused most efficiently. Thefeuda lordwouldnotinvest
indrainageschemes, sheep purchase, or croprotationthat mightincreaseyieldsfromthe
common. Heknew all towell that thefruitsof hislabor could beappropriated by others.
Strong private property rightsand singleentity control avoidthetragediesof both overuse
and underinvestment; moregrainwill begrown, moresheegpraised: consumerswill benefit,
fewer peoplewill starveinthelongrun. If thepriceof thissocial gainisagreater
concentration of economic power, theintroduction of market forcesinto areaswherethey
previously had not been so obvious, the disruption of a modus vivendi with the
environment, thensobeit. Thepopul ationexpans onthat followedthemassdeathsof the
sixteenth century wasdriveninpart by thesurplusproducedthrough enclosure. Those
who weeptearsabout theterribleeffectsof privateproperty shouldreaizethatitliterally
saveslives. Or so say enclosure’s defenders.

Thisisall very well. But what doesit havetodowithintellectual property? We
areinthemiddleof asecond enclosuremovement; it soundsgrandiloquenttocall it“the
enclosureof theintangiblecommonsof themind” butinavery real sense, thatisjust what
itis.* True,thenew state-created property rightsare” intellectual” rather than“real,” but

4 The analogy to the enclosure movement has been too succulent to resist. To my
knowledge, Ben Kaplan, Pamela Samuleson, Y ochai Benkler, David Lange and Keith Aoki have all
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onceagainthingsthat wereformerly thought aseither common property or as* un-
commodifiabl e,” asoutsideof themarket, arecovered with new, or newly extended
property rights.

Takethehumangenomeasanexample. Again, thesupportersof enclosurehave
arguedthat thestatewasright to stepinand extend thereach of property rights; that only
thisway couldweguaranteethekind of investment of time, ingenuity and capital necessary
to producenew drugsand genetherapies. Tothequestion,  should therebepatentsover
human genes? thesupportersof enclosurewouldanswer again, “ private property saves
lives” Again, theopponentsof enclosurehaveclaimedthat our genome*belongsto
everyone’ thatitisliteraly “thecommon heritageof humankind,” that it should notand
perhaps i n some sensecannat beowned and that the consequencesof turningover the
human genometo privateproperty rightswill bedreadful, asmarketlogicinvadesareas
whichshould bethefarthest fromthemarket. Instoriesabout stemcell patents, andgene
sequence patents, criticshave mused darkly about theway inwhichthestateissimply
handing over monopoly power to afew individualsand corporations, potentially
introducing bottlenecksand coordination coststhat d ow downinnovation. Alongsidethese
accountsof thebeneficiariesof thenew property scheme, run news-storiesabout those
whowerenot sofortunate, thecommonersof thegenetic enclosure; law studentsacross
Americanow reedMoorev. Regents aCaliforniaSupreme Court casedeci ding that poor
Mr. Moorehad noproperty interestinthecellsderivedfrom hisspleen. Thecourttellsus
that giving privateproperty rightsto* sources’ would slow thefree-wheeling practice
researchershaveof sharingtheir cell lineswithal and sundry. (Oneimaginesstyrofoam
cool erscriss-crossing thecountry by Federal Expressinanorgy of communisticflesh
swapping.) Thedoctorswhoseinventivegeniuscreatedabilliondollar cdl linefromMr.
Moore’s“naturally occurringraw material” by contrast, aregranted apatent. Private
property rightshere, by contrast, areanecessary incentivetoresearch. Theeconomists
onbothsideof theenclosuredebate concentrateontheefficient all ocation of rights.
Popular discussionontheother hand, doubtlessdemonstrating areprehensiblelack of
rigor, returnsagainand againto morenaturalistic assumptionssuch as” common-ness’ of
the property involved or the idea that one owns one’s own body.

employed thetrope, as| have myself on previousoccasions. For aparticularly thoughtful and careful
development of the parallelism between the two enclosure movements see Hannibal Travis, Pirates
of the Information Infrastructure: Blackstonian Copyright and the First Amendment 15 BERKELEY
TECH. L.J. 777 (2000).

5 | might be suspected of anti-economist irony here. In truth, neither side's arguments are
fully satisfying. Itiseasy, oh so easy, to agree with Richard Posner that the language of economics

4



5 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

Thegenomeisnottheonly areatobepartialy “ enclosed” duringthisprocess; the
processof expansionof intellectual property rightshasbeenremarkableinevery field of
endeavour —frombusinessmethod patents, totheDigital Millennium Copyright Act, to
trademark antidilutionrulings, tothe European Database Protection Directive. Theold
limitstointellectual property rights-- theanti-erosionwallsaround thepublicdomain--
area sounder attack. Theannual processof updating my syllabusfor abasiclntellectua
Property Courseprovidesani cesnapshot of whatisgoingon. | canwax nostalgiclooking
backtoafiveyear oldtext, withitsconfidentlist of subject matter thatintellectual
property rightsoouldn't cover, theprivilegesthat circumscribedtherightsthat did exist,
the length of timebeforeawork fall sintothepublicdomain. Ineach case, thelimitshave
been eaten away.

Tobesure, thereisadanger of overstatement. Thevery fact that thechanges
have been so one-sided makesit hard toresist exaggerating their impact. In1918
Brandei sconfidently claimedthat “ [t hegeneral ruleof law is, that thenobl est of human
productions -- knowledge, truthsascertai ned, conceptions, and ideas—become, after
voluntary communicationtoothers, freeastheair tocommonuse.” That baseline--
intellectual property rightsaretheexceptionrather thanthenorm: ideasandfactsmust
alwaysremaininthepublicdomain—isstill supposedtobeour startingpoint.® Itis,
however, under attack. Both overtly and covertly thecommonsof factsandideasisbeing
enclosed. Patentsareincreasingly stretched outtocover “ideas’ that 20yearsagoall
scholarswoul d haveagreed were unpatentabl e; the so-call ed businessmethod patents,
whichcover such”inventions’ as auctionsor accounting methodsarean obviousexample.
Most troubling of all aretheattemptstointroduceintellectual property rightsover mere
compilationsof facts. If Anglo-Americanintellectud property law had anarticleof faith,
itwasthat unoriginal compilationsof factswouldremaininthepublicdomain, that this
protectionof theraw material of science and speech wasasimportant to the next
generationof innovationastheintellectual property rightsthemselves. Thesystemwould
hand out monopoliesininventionsandinoriginal expression—thefactsbelow (andthe
ideasabove) wouldremainfreefor al tobuild upon. But thispremiseisbeing undermined.
Someof thechallengesaresubtle; in patent law, stretchedinterpretati onsof novelty and

offersa"thin and unsatisfying epistemology" through which to understand theworld. On the other
hand, explaining what it meansto "own ones own body," or specifying the non-commodifiable limits
on the market turns out to be aremarkably tricky business, as Margaret Jane Radin has shown with
great elegance. Margaret Jane Radin, CONTESTED COMMODITIES (1996)

5Y ochai Benkler, Free as the Air to Common Use: First Amendment Constraints on
Enclosure of the Public Domain, 74 N.Y.U. Law Review, 354 (1999).
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non-obviousnessallow intellectual property rightsto movecloser and closer tothe
underlying data-layer; gene sequence patentscomevery closeto beingrightsover a
particular discovered arrangement of data-- C's,G’s, A’ sand T’ s. Other challengesare
overt; theEuropean Database Directivedoes(and thevariousproposed databasebillsin
theUnited Stateswoul d) createproprietary rightsover compilationsof facts, oftenwithout
eventhecarefully framed exceptionsof thecopyright scheme; such astheusefully protean
category of “fair use.”

Theolder strategy of intellectual property law wasa“ braided” one; thread athin
layer of intellectual property rightsaround acommonsof material fromwhichfuture
creatorswoulddraw. Eventhat thinlayer of intellectua property rightswaslimitedsoas
to allow accesstothematerial whentheprivate property owner might chargetoo much,
or just refuse; fair useallowsfor parody, commentary and criticism, and also for
“decompilation” of computer programssothat Microsoft Word' scompetitorscanreverse
engineer itsfeaturesinorder to makesurethat their program can convert Wordfiles.
(Thosewho prefer topographi cal metaphorsmightimagineaquilted patternof publicand
privateland, withlegal rulesspecifyingthat certain areas, beachessay, can never be
privately owned and accompanying rulesgiving publicrightsof way through privateland
if thereisadanger that accessto thecommonsmight otherwisebeblocked.) It may sound
paradoxical tosay it, butinavery real sense, protection of thecommonswasoneof the
fundamental goal sof intellectual property law. Inthenew visionof intellectual property,
however, property should beextended everywhere; moreisbetter. Expansionsof
patent ableand copyrightablesubject matter, lengthening of thecopyright term, givinglegd
protectionto“digital barbedwire,” evenif itisusedinparttoprotect againstfair use: each
of thesecan beunderstood asavoteof no confidenceintheproductive powersof the
commons. Weseemto beshiftingfrom Brandel s sassumptionthat the® noblest of human
productionsarefreeastheair tocommonuse’ totheassumptionthat any commonsis
inefficient if not tragic.

Theexpansionismorethanaformal one. It usedtoberelatively hardtoviolate
anintellectua property right. Thetechnologiesof reproductionor theactivitiesnecessary
toinfringewerelargely, though not entirely, industrial. Thepersonwiththeprinting press
who choosestoreproduce a bookisalot different fromthe personwholendsthebook
to afriend, or takesachapter into class. Thephotocopier makesthat distinctionfuzzy, the
networked computer erasesit altogether. Inanetworked society copyingisnot only easy,
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itisasinequanon of transmission, storage, cachingand somewould claim, evenreading.’
Asbioinformati csblursthelinebetween computer modeling and biologicd research, digital
productiontechniquesblur thelinebetweenlistening, editingandrecreeting. “Rip, mix and
burn,” saysthe Appleadvertisement. It marksaworld inwhich the old regime of
intellectual property, operating upstream asaformof industrial unfair competitionpolicy,
hasbeenreplaced. Intellectual property isnow in, and on, thedesktop, implicatedin
routinecreative, communicativeand just plain consumptiveactsthat each of usperforms
everyday. Thereachof therightshasbeen expanded at the same moment that their
practical effect has been transformed.

Sofar | havearguedthat thereareprofound similaritiesbetweenthefirst enclosure
movement and our contemporary expans on of intellectua property. Onceagainthecritics
and proponentsof enclosurearelockedinbattle; hurling at each other incommensurable
claimsabout innovation, efficiency, traditional values, theboundariesof themarket, the
savingof lives, thelossof familiar liberties. Onceagain, oppositiontoenclosureis
portrayed aseconomicaly illiterate; thebeneficiariesof enclosuretel | usthat anexpansion
of property rightsisneeded in order to fuel progress. Indeed, the post Cold War
‘Washington Consensus' isinvokedto claimthat thelesson of history itself isthat theonly
way onegetsgrowth and efficiency isthrough markets, property rights, surely, arethesine
gua non of markets.

Butif therearesimilaritiesbetween our two enclosures, thereareal so profound
dissmilarities; thenetworked commonsof themind hasmany different characteristicsfrom
thegrassy commonsof Old England.® | want to concentratehereontwokey differences

" See Jesicca Litman, DIGITAL CoPYRIGHT (2001); James Boyle SHAMANS, SOFTWARE AND
SPLEENS; LAW AND THE CONSTRUCTION OF THE INFORMATION SOCIETY (1996).

8 Thedifferencesare particularly strong inthe argumentsover “desert” -- arethese property
rights deserved or arethey simply violationsof the publictrust, privatizations of thecommons? Thus
forexample, somewould say that we never had the sametraditional claimsover the genetic commons
that the victims of the first enclosure movement had over theirs; thisis more like newly discovered
frontierland, or perhapseven privately drained marshland, thanitislikewell-known common land that
all have traditionally used. Inthiscase, theencloserscan claim (though their claimsaredisputed) that
they discovered or perhaps simply made usabl etheterritory they seek to own. Theopponentsof gene
patenting, ontheother hand, turn morefrequently than thefarmersof the 18" century to religious and
ethical arguments about the sanctity of life and the incompatibility of property with living systems.
These arguments, or the appeals to free speech that dominate debates over digital intellectual
property, have no precise analogue in debates over hunting or pasturage though again there are
common themes. For example, we are already seeing nostalgic laments of the loss of theimmemorial
rights of internet users. At the same time, the old language of property law is turned to this more
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betweentheintellectual commonsand thecommonsof thefirst enclosuremovement:
differencesthat shouldlead usto question whether thiscommonsistruly tragicandtoask
whether stronger intellectua property rightsreally arethesolutionto our problems. These
differencesarewell-known, indeed they arethestarting point for most intel lectua property
law. Nevertheless, alittlereflection onthemmight hel pto explain both the problemsand
the stakes in the current wave of expansion.

Unliketheearthy commons, thecommonsof themindisgenerally “ non-rival.”
Many usesof landaremutudly exclusive. If | amusingthefieldfor grazing, it may interfere
withyour planstouseitfor growingcrops. By contrast, agenesequence, anMP3fileor
animagemay beused by multipleparties; my usedoesnotinterferewithyours. To
smplify acomplicated analysis, thismeansthat thedepredationsthrough overusewhich
affectfid dsandfisheriesaregenerally not aproblemwiththeinformationa orinnovationa
commons. (Theexceptionstothisstatement turn out to befascinating; intheinterestsof
brevity | will ignorethementirely.) Thusonetypeof tragedy of thecommonsisavoided.
Theconcernsintheinformational commonshavetodowithadifferent kind of collective
action problem: theproblem of incentivesto createtheresourceinthefirst place, rather
thantheproblemof itsoveruseoncecrested. Thedifficulty comesbecauseof theideathat
informationgoodsarenot only non-rival (usesdonotinterferewitheach other) they are
al so assumedtobenon-excludable(itisimpossible, or at least hard, to stop oneunit of the
good fromsatisfyinganinfinitenumber of usersat zeromarginal cost.) Pirateswill copy
the song, themousetrap, thedrugformula. Therest of argumentiswell known. Lacking
anability toexclude, creatorswill beunableto chargefor their creations; therewill be
inadequateincentivesto create. Thusthelaw must stepinand createalimited monopoly
called an intellectual property right.

Thisisawell-knownargument; but it hasrecently acquired an historica dimension;
ateleology of intellectua property maximalism. If thereasonfor intellectual property rights
isthenon-rivalrousand non-excludabl enatureof thegoodsthey protect thensurely the
historical loweringof copyingand transmission costsimpliesacorresponding needto
increasethestrength of intellectual property rights. Imaginealine. Atoneendsitsamonk
painstakingly transcribing Aristotle’ sPoetics. Inthemiddle, liesthe Gutenberg printing
press. Threequartersof theway al ongthelineisaphotocopying machine. Attheend,
liesthelnternet and theonlineversionof thehumangenome. Ateachstage, copying costs
arelowered; goodsbecomebothlessrival andlessexcludable; my MP3filesareavailable

evanescent subject matter; afavorite articletitleis“The Ancient Doctrine of Trespassto Websites.”
(I. Trotter Hardy, The Ancient Doctrine of Trespassto Web Sites, 1996 J. OnlineL. art. 7).
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to anyoneintheworldrunning Napster. Songscan befound and copiedwith ease; the
symbolicendof rivalry comeswhen | am playingthesongin Chapel Hill at thevery
moment that you areboth downloading andlisteningtoitin Kazakhstan. Nowthat’s
non-riva. My pointisthat thereseemsto bean assumptionthat thestrength of intellectua
property rightsmust vary inversely withthecost of copying. Todeal withthemonk-
copyist, weneed nointellectual property right; physical control of themanuscriptisenough.
To deal with Gutenberg pressweneedthestatuteof Anne; todeal withthelnternetwe
needtheDigital Millennium Copyright Act, theNo Electronic Theft Act, the Sonny Bono
Term Extension Act, and perhapseventhe Collectionsof Information Anti-Piracy Act.
Ascopying costsapproach zeroasymptotically, intel lectual property rightsmust approach
perfect control. Andif agreater proportion of product valueand GNPisnow intheform
of informationval ue-added, then obviously wehaveanindependent reasonto need
strengthened protection; a $5 padlock would do for a garden shed, but not for a vault.

Likeany attractivebut mideadingargument, thisonehasal ot of truth. Theinternet
doeslower thecost of copying, andthusthecost of illicit copying. Of course, thesame
processa solowersthecostsof production, distribution and advertising anddramatically
increasesthesizeof thepotential market. Isthe* net” result, then, alosstoright-holders
suchthat weneedtoincreaseprotectioninorder tomaintainaconstant level of incentives?
Alarge, leaky, market may actually providemorerevenuesthanasmall oneover which
on€ scontrol ismuch stronger. What’ smore, thesametechnol ogiesthat allow for cheap
copying asoallow for swift and encyclopedi c search engines—thebest detectiondevice
forillicit copying ever invented. It would beimpossibleto say, onthebasisof theevidence
we have, that ownersof protected content arebetter or worseoff asaresult of theNet.
(M yintuitions-- and our historical experiencewithprior ‘ dangerous copyingtechnologies
suchastheV CR -- point strongly tothepositionthat they arebetter off; but therereally
i sn’tenoughevidenceeither way.) Thustheideathat wemust inevitably strengthenrights
ascopying costsdeclinejust doesn’ t holdwater. And giventheknown staticand dynamic
costsof monopolies, andthecongtitutiona injunctiontoencouragethe progressof science
andtheuseful arts, theburden of proof should beonthoserequesting new rightsto prove
their necessity.

How about theargument that theincreasingimportanceof informationva ue-added
andinformationintensiveproductsto theworld economy meansthat protection must
increase?M ust theinformati on commonsbeencl osed becauseitisnow amoreimportant
sector of economicactivity? (Remember, | amtalking hereaboutincreasesinthelevel
of rights; protecting new subject matter for longer periodsof time, criminaizing certain

9
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technologies, makingitillegal to cut through digital fences, evenif they havetheeffect of
foreclosing previoudy lawful uses, and soon. Each of thesehastheeffect of diminishing
thepublicdomaininthenameof national economicpolicy.) Thiswascertainly oneof the
argumentsfor thefirst enclosuremovement; for exampl e, duringthe Napoleonic War

encl osurewasdefended asanecessary method of increasing theefficiency of agricultural

production, now avital sector of awartimeeconomy. Herewecometo another big
difference betweenthecommonsof themind and theearthy commons. Ashasfrequently
beenpointed out,’information productsarefrequently madeout of fragmentsof other
information products; your information output issomeonee e’ sinformationinput. These
inputsmay besnippetsof code, discoveries, prior research, images, genresof work,

cultural references, databasesof singlenucl eotidepolymorphisms: al of theseform part of
theraw materia for futureinnovation. Andevery potential increaseof protectionover your
productsalsoraisesthecostsof, or reducesyour accessto, theraw material youmight
havebuiltthoseproductsfrom. Thebaanceisadelicateone; oneNobel prizewinning
economist hasclaimedthatitisactually impossibleto strikethat bal ance so asto produce
aninformationally efficient market.® Whether or notitisimpossibleintheory, itissurely
adifficult probleminpractice. Inother words, evenif enclosureof thearablecommons
alwaysproduced gains(itsalf asubject of debate), enclosureof theinformation commons
clearly hasthepotentia toharminnovationaswell astosupportit™ Moreproperty rights,
eventhoughthey supposedly offer greater incentives, do not necessarily makefor more
and better productionandinnovation. Sometimesjust theoppositeistrue. It may bethat
intellectua property rightsdowdowninnovation, by putting multi pleroad-blocks, multiple
necessary licenses, intheway of subsegquent innovation. Themost recent exampleof this
phenomenonweremultiplelega roadblocksinbringing“ GoldenRice” tomarket.? Using

9 E.g. Jessica Litman, The Public Domain, 39 Emory L.J. 965 (1990); Pamela Samuelson.T he
Law & Economics of Reverse Engineering (with Suzanne Scotchmer); Landes & Posner, Economic
Analysis of Copyright; James Boyle, SHAMANS, SOFTWARE AND SPLEENS (1996)

10 Sanford J. Grossman & Joseph E. Stiglitz, Onthe | mpossibility of I nfor mationally Efficient
Markets, 70 AM. ECON. REV. 393 (1980)

1 For a more technical account, see James Boyle, Cruel, Mean or Lavish?: Economic
Analysis, Price Discrimination and Digital Intellectual Property 536 Vanderbilt Law Review 2007
(2000) http://www.vanderbilt.edu/L aw/lawreview/vol 536/boyl e.pdf

12 For afascinating study of the various issues involved and the strategies for working
around them see R. David Kryder, Stanley P. Kowal ski and Anatole F. Krattiger, TheIntellectual and
Technical Property Components of pro-Vitamin A Rice (GoldenRiceTM): A Preliminary
Freedom-To-Operate Review http://www.isaaa.org/publications/briefs/Brief 20.htmHere of course,
one hasto set off the delays and increased costs caused by the web of property rights against the
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aniceinversionof theideaof thetragedy of thecommons, Heller and Eisenbergreferred
totheseeffects—thetransaction costscaused by myriad property rightsover thenecessary
components of somesubseguentinnovation — as“ The Tragedy of TheAnti-Commons.” 3

My argumentsso far havetaken asagiventheincentives/collectiveaction
problemstowhichintellectual property isaresponse. | havediscussedtheextenttowhich
thelogicof enclosureworksfor thecommonsof themind aswell asitdidfor thearable
commons, takinginto account theeffectsof aninformation society and aglobal internet.
What | havenot doneisasked whether aglobal network actual ly transformssomeof our
assumptionsabout theway that creation happensinaway that actually reshapesthe
debateabout theneedfor incentives—at leastincertainareas. Butthisisexactly the
guestion that needs to be asked.

For anyoneinterestedintheway that networkscan enablenew collaborative
methodsof production, thefirst caseto study isthefree software movement, or the
broader but |ess vociferous movement that goes under the name of open source
software Thissoftwareisrel eased under aseriesof licenses-- themostimportant being
the General PublicLicenseor GPL. TheGPL specifiesthat anyonemay copy the
software, providedthelicenseremainsattached and the* sourcecode” for thesoftware
alwaysremainsavailable!® Usersmay add to or modify thecode, may buildonitand
incorporateitintotheir ownwork, but if they do sothenthenew program createdisal so
covered by theGPL. Somepeoplerefer tothisasthe® viral” natureof thelicense; others
findtheterm offensive. The point, however isthat theopen quality of thecreative

benefits to the subsequent innovator of patent-inspired prior art. But when the qualification levels
forintellectual property protection are set too low, then the benefits are minuscule and the costs very
high.

13 Michael A. Heller and Rebecca S. Eisenberg, “Can Patents Deter Innovation? The
Anticommonsin Biomedical Research,” Science, 1 May 1998

14 Glyn Moody , REBEL CoDE: LINUX AND THE OPEN SOURCE REVOLUTION, (2001); Peter
Wayner, FREE FOR ALL: How LINUX AND THE FREE SOFTWARE MOVEMENT UNDERCUT THE
HIGH-TECH-TITANS, (2000). Eben Moglen, Anarchism Triumphant: Free Software and the Death of
Copyright http://emoglen.law.columbia.edu/publications/anarchism.html

5 Proprietary, or “binary only” software is generally released only once the source code
has been compiled into machine readabl e object code format, aform that isimpenetrable to the user.
Even if you were a master programmer, and if the provisions of the Copyright Act, the appropriate
licenses and the DM CA did not forbid you from doing so, you would be unable to modify commercial
proprietary software so as to customize it for your needs, remove a bug, or add a feature. Open
source programmers say disdainfully that it islike buying acar with *“the hood welded shut.”
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enterprisespreads; itisnot ssmply adonation of aprogramor awork tothepublicdomain,
but acontinual accretioninwhichall gainthebenefitsof theprogramonpainof agreeing
to give their own additions and innovations back to the communal project.

The freesoftwareand open source softwaremovementshave produced software
that rivals, and many would say, exceedsthe capabilitiesof conventional proprietary,
binary-only software. Itsadoptiononthe” enterpriselevel” isimpressive, asisthenumber
and enthusiasm of thevarioustechnical encomiatoitsstrengths. Butitisnot merely that
the softwareworkstechnically, that it isanexampleof widespread, continued highquality
innovation. Theremarkablethingisthat it workssocialy, it worksasacontinuing system;
thisisbeingdoneby anetwork largely consisting of volunteers, or at | east of peoplewho
arenot paiddirectly for their roleincodewriting. Here, it seems, wehaveaclassicpublic
good—codethat canbecopiedfredly, and sold or redistributed without paying thecreator
or creators. Thissoundslikeaclassictragedy of thecommonsof thekindthat | described
inthefirst section. Obviously, withanon-rival, non-excludablegoodlikesoftware, this
method of productioncan’t besustained; thereareinadequateincentivesto ensure
continued production. E pur si muove asGallileoisreputedtohavesaidinthefaceof
Cardinal Bellarmine’ scertainties, “ Andyetitmoves.” Thereisabroaddebateonthe
reasonsthat thesystemworks; arethe motivationsthoseof thegift economy?lsthis
actually aformof potlatch; inwhich onegainsprestigeby theextravaganceof the
resourcesone”“wastes’ ? Isitanimplicit resumebuilder that paysoff inother ways? Is
itdrivenby thespecies-being, theinnatehuman|oveof creationthat continual ly drivesus
to createnew thingsevenwhen homo economicuswoul d beat homeinbed, mumbling
about public goods problems?

6 For aseminal statement see Moglen, Anarchism Triumphant. ["I]ncentives' ismerely a
metaphor, and as a metaphor to describe human creative activity it's pretty crummy. | have said this
before, but the better metaphor arose on the day Michael Faraday first noticed what happened when
he wrapped a coil of wire around amagnet and spun the magnet. Current flowsin such awire, but we
don't ask what the incentiveisfor the electrons to leave home. We say that the current results from
an emergent property of the system, which we call induction. The question we ask is "what's the
resistance of the wire?' So Moglen's Metaphorical Corollary to Faraday's Law saysthat if you wrap
the Internet around every person on the planet and spin the planet, software flowsinthe network. It's
an emergent property of connected human minds that they create things for one another's pleasure
and to conquer their uneasy sense of being too alone. The only question to ask is, what's the
resistance of the network? Moglen's Metaphorical Corollary to Ohm's Law statesthat the resistance
of the network is directly proportional to the field strength of the "intellectual property” system. So
the right answer to the econodwarf is, resist the resistance.”

http://emoql en.l aw.col umbia.edu/publications/anarchism.html
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Y ochai Benkler and | would arguethat thesequestionsarefunto debate but
ultimately irrdlevant. Benkler’s way of puttingitischaracteristically elegant, evenformal
initsprecision,mineisclunkier. Assumearandomdistribution of incentivestructures
i ndifferent people, agloba network: transmisson, information sharing and copying costs
that approach zero, andamodul ar creation process; with theseassumptions, theanswer
isthatitjust doesn’t matter why they doit. Inlotsof cases, theywill doit. Oneperson
worksfor loveof thespecies, another inthehopeof abetter job, athirdfor thejoy of
solving puzzlesand soon.. Each personaso hastheir own* reserveprice,” their own point
at whichthey say “ now | will turnoff * Survivor’ andgoand createsomething.” Butona
global network, there are alot of people, and with numbersthat big, andinformation-
overheadthat small, evenrelatively hard projectswill attract motivated and skilled people
whoseparticul ar reservepricehasbeen crossed. For thewholestructuretowork without
large scalecentralized coordination, thecreation processhasto be modular, with* units’
of different Sze, and complexity, eachrequiringdightly different expertise, al of whichcan
beaddedtogether tomakeagrandwhole. | canwork onthesendmail program, youon
thesearchagorithms. Morelikely,lotsof peopletry to solvethesendmail and search
algorithm problems, and their productsarejudged by thecommunity, and thebest ones
adopted. Under theseconditions, thiscuriousmix or Kropotkinand Adam Smith,
Richard Dawkinsand Richard Stalman, wewill get distributed productionwithout having
torely ontheproprietary/exclusonmodd ; thewholeenterprisewill bemuch, much, much
greater than the sum of the parts.

What’ s more, andthisisatruly fascinating twist, whenthe production process
doesneed morecentralized coordination, somegovernancethat guideshow thesticky
modular bitsareput together, itisat | east theoretically possi blethat wecan comeupwith
the control system in exactly the same way; distributed production is potentially
recursve. Governanceprocessestoo, can beassembl ed through distributed methodson
aglobal network, by peoplewithwidely varying motivations, skillsand‘ reserveprices.’
One organizationtheorist towhom| mentionedthelastidea, said“ Ugh, governanceby
foodfight.” Andanyonewho hasever beenonanaorganizational listserv, still lessbeen
part of aglobal production processrun by peoplewho arelong onbrainsand short on
social skills, knows how accurate that descriptionis. E pur si muove

But, inthelanguageof computer programmers, doesit‘ scal€ ? Canwegeneralize
anything fromthislimited example.?How many typesof production, innovation, and

17 See Y ochai Benkler, Coase' s Penguin (unpublished draft).
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researchfitintothemodd | havejust described? Afteral, forlotsof typesof innovation
andinvention oneneedshardware, capital investment, large scal ereal-world data
collection, quff—inall itsinfiniterecal citranceandfacticity.. Maybetheopen source
model hassolved theindividual incentivesproblem, but that’ snot theonly problem. And

how many typesof innovation or cultural productionareasmodul ar assoftware? | sopen
sourcesoftwareaparadigm caseof collectiveinnovationthat hel psusinunderstanding...

open source software, and not much else?

Again, | think thisisagood questionbut it may bethewrongone. My ownguess
isthat thismethod of productionisfar morecommonthanwerealize. “ Evenbeforethe
Internet,” assomeof my studentshavetakento saying portentously, science, law,
education, and musical genresall developedinwaysthat aremarkedly similar tothemodel
| havedescribed. “ Themarketplaceof ideas,” thecontinuousroiling development in
thought and normthat our political culturespawns, isitself anideathat owesmuchmore
tothedistributed, non-proprietary model thanit doestothespecia caseof commodified
innovationthat wethink about in copyright and patent. Not that copyright and patent
aren’t importantintheprocess, but it would behard toimaginethemasthenormrather
thantheexception. Indeed, all themottosof freesoftwaredevelopment havetheir
counterpartsinthetheory of democracy andtheopen society; “ withenougheyeballs, all
bugsareshallow” ismerely themost obviousexample. Karl Popper would havecheered.
So| wouldarguethat open sourcewasn’ tradically new or different. Itisjust herewehad
acasewherethetechnol ogy wasnovel, sowepaid moreattentiontoitscharacteristics,
andtheresult of the productive processwasunarguably “aproduct” in successf ul
competition with proprietary products.

Thequestionsabout themodul arity of other typesof invention or theapplicability
of thismethodto other formsof productiveactivity area soimportant ones. Again, my
guessisthat theincreasing migration of thesciencestowardsdata-rich, processing-rich
model smakesmuch moreof innovationand discovery apotential candidatefor the
distributed model. Bio-informaticsand computational biology, theopen sourcegenomics
project atwww.ensembl.org, thepossibility of distributed datascrutiny by lay volunteers,
whichNASA used ontheMarslanding data: all of theseoffer intriguing glancesintothe
potential forthefuture. Andfinally, of course, thelnternetisonebigexperimentin, as
Benkler putsit, peer-to-peer cultural production.

So if thesequestionsaregood ones, why arethey alsothewrong ones? | have
givenmy guessesabout thefutureof thedi stributed mode! of innovation; my ownutopia
hasit flourishing alongsideascal ed-down but still powerful intellectual property regime.

14
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Equally plausiblescenariosseeit asadead end, or astheinevitablevictor inthewar of
productiveprocesses. Butthepointisthat theseareall guesses, atthevery least, thereis
some possibility (I would say, hope) that we coul d haveaworldinwhich much moreof
intellectual andinventiveproductionwasfree. “Freeasinfreespeech,” Richard Stallman
says, not“freeasinfreebeer.” But wecouldhopethat much of it would bebothfree of
centralized control,andlow cost or no cost. Whenthemarginal cost of productionis
zero,themarginal cost of transmission and storage approacheszero, theprocessof
creationisadditiveand much of thelabor doesn’t charge.. well, theworldlooksalittle
different. (Exhibit A; thelnternet, fromthesoftwareand protocolsonwhichit runs, tothe
multi plevolunteer sourcesof content andinformation.) Thisisat |east aposshlefuture,
or part of apossi blefuture; and onethat we shoul d surely not foreclosewithout thinking
twice. Y et that iswhat wearedoing; the point about the Database Protection Billsand
Directives, whichextendintellectual property rightstothelayer of facts, theefflorescence
of softwarepatents, theUCI TA-led validation of shrinkwraplicensesthat bind third
parties, theDigital Millennium Copyright Act’ santi-circumvention provisions, thepoint of
all of theseisnot merely that they makethe peer-to-peer model not difficult, butthatin
many casesthey ruleit out altogether. | will assertthispoint here, rather thanarguefor it;
but | think it can be (and has been) demonstrated quite convincingly.®

Thepointis, then, that thereisachancethat anew (or old, but under-recogni sed?)
method of production couldflourishinwaysthat seemtruly valuable—valuabletofree
speech, toinnovation, to scientificdiscovery, towhat Terry Fisher calls* semiotic
democracy,” tothewalletsof consumers, and perhapseventothebalanceof our lives
betweenjoyful creationanddrudgery for hire. Trueitisonly achance. True, itsambit of
operationanditssustainability areuncertain. But why wouldwewant toforecl oseit? That
iswhat therecent expans onsof intellectua property threatentodo. Andremember, these
expansions were dubiousintheextremeeveninaworld wherewe saw little or no
possibility of thedistributed productionmodel | havedescribed, wherediscussion of
‘network effects’ had yet to reach the pages of the New Y orker,*® and where our

8 This point has been ably made by inter alia — Pamela Samuelson, Jessica Litman, Jerry
Reichman, Larry Lessig and Y ochai Benkler. Each has aslightly different focus and emphasison the
problem, but each has pointed out the impedi ments now being erected to distributed, non-proprietary
solutions. See also Boyle, Cruel, Mean or Lavish: Economic Analysis, Price Discrimination and
Digital Intellectual Property
http://www.vanderbilt.edu/L aw/lawreview/vol 536/boyl e.pdf

1% James Boyle, Sherman meets Greenspan published as Missing the Point on Microsoft
http://www.sal on.com/tech/f eature/2000/04/07/greenspan/index.html
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concernsabout theexcessesof intell ectual property weresimply theonesthat Jefferson
and Madison and Macaulay gave us so long ago, as | will describe in the next section.

Thuswehavecomefull circle. Isthisthesecond enclosuremovement? Asl have
triedtoshow, inmany waysitis. Theopponentsand proponentsof enclosureremain
lockedin battle, each appealing to conflicting and sometimesincommensurableclaims
about efficiency, innovation, justiceandthelimitsof themarket. But shoulditbethe
second enclosuremovement? Doweknow that property rightsinthisspherewill yieldthe
same surgeof productiveenergy asthey didwitharableland?Therel think theanswer is
aresounding“No.” Wearerushingtoencloseever larger stretchesof thecommonsof the
mindwithout anythingintheway of convincingeconomicevidencethatitwill helpour
processesof innovation, andwith very good reasontobelieveit will actualy hurt them
(Thisisparticularly strangeat atimewhen other governmental subsidiesaresubjectedto
rel entl ess skepticismand demandsfor empirical support. Isitreallyworthwhileteaching
poor pre-schoolerstoread? Whereisthedata?) Asl haveargued elsewhere, this
processshoul d bother peopl eacrosstheideol ogical spectrum, fromcivil libertarianstofree
marketeers; theworld of theartsand sciencesshould beparticul arly interestedinthe
process. TheAmericansystemof science, for all itsflaws, hasworked astoundingly well;
changingsomeof itsfundamenta premises, such asby moving property rightsintothedata
layer, is something not to be done lightly.

Thedangersareparticularly important at themoment for threereasons. First,
propertizationisaviciouscircde Theargumentisalittlecomplex tolay out here? but
i nessencethepositionisthis: Onceanew intellectual property right hasbeen created over
someinformational good, theonly way toensureefficient all ocation of that goodistogive
therightsholder still greater control over theuser or consumer intheaftermarket soasto
allowfor“pricediscrimination.” Theonly efficient monopoly isamonopoly with perfect
pricediscrimination; theability to chargeevery user theexact maximumof their ability and
willingnessto pay, sothat themarket can beperfectly segregated by price. Andtoachieve
perfect pricediscriminationwithdigital intellectual property goods, whosemarginal cost
iszero, therightsholderswill arguethat they need evenmorechangesof therulesintheir

2 Some of the legislation involved is also constitutionally dubious, under the First
Amendment and Art 1 sec. 8 cl. 8 of the Constitution, but that is a point for another portion of the
conference.

2L Thefull version is given in Boyle, Cruel, Mean or Lavish: Economic Analysis, Price
Discrimination and Digital Intellectual Property
http://www.vanderbilt.edu/L aw/lawreview/vol 536/boyl e.pdf
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favour: relaxed privacy standards so they can know more about our price points,
enforceabl eshrinkwrap or clickwrap contractsof adhesion sothat wecanbeheldtothe
termof our particular license, nomatter how restrictive, changesinantitrust rulestoallow
for avariety of practicesthat arecurrently illegal, such asresal e pricemai ntenanceand
variousformsof “tying.” Rightsholderswill also claimthat they needtechnical changes
withlegal backing; thecreation of personalized digital objectssurrounded by statebacked
digital fences, objectsthat aretiedto particul ar usersand particular computers, sothat

readi ngmy e-book onyour machineiseither technicaly impossible, acrimeor atort—or
possibly al three. Thepoint of al of thisisthatit’ sas opethatismuch easier togodown

thantocomeup. Thus, weought tothink clearly about theconsequencesof thedecisions
now being made in such arush.

Second, inorder to createtheconditionsfor thekind of pricediscrimination
describedabove, thecharacteristicsof thel nternet that makeit so attractivetocivil
libertarians —itsdistributed, anonymouscharacter, itsresistanceto control or filtering by
publicor privateentities, itsglobal nature—all of thesestart to seemlikebugsrather than
features. Theprocessof tryingto maketheNet safefor the pricedi scrimination project has
already begun; this, asLarry L essigteachesus, isafundamental publicchoicethat ought
to bemadeddiberatdly and publicly, not asas de-effect of aneconomically dubiousdigital
enclosuremovement. Becauseof somethreats, such asterrorism, wemight choosetolive
i napervasively monitored €l ectronicenvironment inwhichidentity, geography andthus
regulability havebeenreintroduced.(Thoughinmy ownview thepricewoul d not beworth
paying.) Buttodo so onthebas sof somebad microeconomi cargumentsabout theneeds
of theentertainment industry, intheabsenceof good empirical evidence, andtoforeclose
someof themostinteresting new productivepossibilities intheprocess—well, that would
bereally sad.

Third, theargumentsinfavour of thenew enclosuremovement depend heavily on
theintellectually complacent, analytically unsound assumptionsof the“ neo-liberal
orthodoxy,” the* Washington consensus.” Theworld of theWashington consensusis
dividedintotwo parts. Inone, growing smaller by theminute, arethose portionsof the
economy wherethegovernment playsamajor “regulatory” role. Thejob of neo-liberal
economi c thoughtisto pushustowardtheprivatization of thefew areas that remain; after
all, weknowthat " stateinterventionintheeconomy" isarecipefor disaster. Thesecond
areaisanaltogether happier place, therealmof well-functioningfreemarkets, wherethe
statedoesnot regul ate, subsidizeor franchisebut instead only definesand protects
property rights. Whileunintended consequencesarerifeintheworld of government
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regulation, nosuch dangersshould befearedif thegovernmentissimply handingover a
patent on genesequences, or stemcell lines, or creating aproperty right over compilations
of facts. Property isgood and moreproperty isbetter. It would beironic, tosay theleast,
tomaintainthisview intheinformation commons, theoneareawheretheddicateba ances
of theproperty system should beclearest, and thepolitical choicesinvolved most obvious.
Itisdoublyironictodosoat atimewhenthereareactually examplesof modesof
distributed productionthat stretch our senseof theeconomically possible, that upset our
complacency about thelimited waysinwhichinnovationand production canbemanaged.

Butwhat i sthealternativeto the second enclosuremovement? Itisonethingto
say, asl do, that weneed moreand better empirical information, that our intellectual
property system should beaudited likeany other government subsidy to makesurethat
we aregettingwhat wepay for, and not payingtoo muchfor what weget. But theprocess
| havedescribed hereisnot entirely arational one; insomecasesitisdrivenby industry
captureof theleversof statepower, inothersby avariety of aluringbeliefsthat dominate
thought onthesubject; thelogicof enclosure” Property saveslives/ moreincentivesmean
more production!” istheone| have concentrated on here. In other work,? | have
exploredtheimpact of theidedl of original cregtion, creationex nihilo, onour assumptions
about the need to protect the public domain. (Who needsapublicdomainif you can create
out of nothing?) Thepoint of thisreview isthat itisnot enoughmerely tooffer criticisms
of thelogicof enclosure. What’ sneededisdeeper; achangeintheway that theseissues
areunderstood, achangethat transformseven our perceptionsof self-interest, making
possible coalitions where none existed before.

Inthesecond half of thisessay, | try todevel opthevocabul ary and theanal ytic
toolsfor suchachange. 1 offer anhistorical sketch of varioustypesof skepticism about
intell ectua property, fromtheanti-monopolist criticismsof the Framersof the American
Condtitution, throughtheemergenceof affirmativeargumentsfor thepublicdomain, tothe
useof thelanguageof thecommonsto defend thepossibility of distributed methodsof non-
proprietary production. Inmany ways, it turnsout, conceptsof the publicdomainshow the
same variationinassumptions, thesameanal ytic differences, astheconcept of property
itself. | concludeby arguingthat, for anumber of reasons, theappropriatemodel for the
changeinthinkingthat | amarguingfor comesfromthehistory of theenvironmental
movement; theinvention of “theenvironment” asaconcept pullstogether astring of
otherwisedisconnectedissues, offersanalytical insghtintotheblindnessesimplicitinprior

2 James Boyle, A Theory of Law and Information 80 Calif. L. Rev. 1413 (1992); SHAMANS
SOFTWARE AND SPLEENS Harvard U. P. (1996).
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waysof thinking, causesperception of commoninterest wherenonewasseenbefore. Like
the environment, the publicdomain must be®invented” beforeitissaved. Likethe
environment, like* nature,” thepublic domainturnsout to beaconcept that isconsiderably
mor e dippery thanmany of usrealize. Andliketheenvironment, it turnsout to beuseful,
perhaps even necessary, nevertheless.

[
The Construction of the Public Domain
a.) Anti-Monopoly and A Tax on Reading

Intellectud property hasalwayshaditscritics; brilliant onesat that, whosewriting
putscontemporary academicstoshame. (Tobefair, thisisnot hardtodo.) Jefferson
oftenleadsoff thelist for Americanaudiences. Writersfromthe SupremeCourt of the
United States to John Perry Barlow quote his 1813 |etter to | saac MacPherson.

If nature has made any onething | ess susceptiblethan all others of
exclusiveproperty, itistheaction of thethinking power calledanidea,
whichanindividua may exclusively possessashekeepsittohimsdf; but
the momentitisdivulged, itforcesitsalf intothepossession of every one,
andthereceiver cannot dispossesshimself of it. Itspeculiar character,
too, isthat noonepossesstheless, becauseevery other possessthe
wholeof it. Hewhoreceivesanideafromme, receivesingtruction himself
without lessening mine; ashewho lightshistaper at mine, receiveslight
without darkening me. Thatideasshouldfreely spread fromoneto
another over theglobe, for themoral and mutual instruction of man, and
improvement of hiscondition, seemsto have been peculiarly and
benevolently designed by nature, when she made them, likefire,
expans bleover dl space, without lessening their density inany point, and
liketheair inwhichwebreathe, move, and haveour physical being,
incapabl eof confinement or exclusiveappropriation. Inventionsthen
cannot in nature, be a subject of property.

Thosewho quotethe passage sometimesstop here, whichisashame, becauseitleaves
theimpressionthat Jeffersonwasunequivocaly againgt intellectua property rights. But that
wouldbeanoverstatement. Whenhesaysthat invention cannever bethesubject of a
property, hemeansapermanent and exclusiveproperty right which, asamatter of natural
right, nojust government could abridge. “ Stableownershipisthegift of social law, andis
givenlateintheprogressof society. Itwouldbecuriousthen, if anidea, thefugitive
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fermentationof anindividual brain, could, of natural right, beclaimedinexclusiveand
stableproperty.” Thisdid not mean, however, that inventionscoul d not becovered by
temporary state-created monopolies, instituted for thecommongood. Inthelines
immediately following the popularly quoted excerpt, Jefferson goes on,

Society may giveanexclusverighttotheprofitsarisngfrom[inventions|,
asan encouragement to mento pursueideaswhich may producedutility,
but thismay or may not bedone, accordingtothewill and convenience
of thesociety, without claimor complaint fromany body. Accordingly,
itisafact, asfar asl aminformed, that England was, until wecopied her,
the only country onearthwhichever, by ageneral law, gavealegal right
totheexclusiveuseof anidea. Insomeother countriesitissometimes
done,inagreat case, and by aspecial and personal act, but, generally
gpeaking, other nationshavethought that thesemonopoliesproducemore
embarrassment than advantageto society; andit may beobservedthat the
nationswhichrefusemonopoliesof invention, areasfruitful asEnglandin
new and useful devices.

Jefferson’ smessagewasaskeptical recognitionthat intellectual property rights
might benecessary, acareful explanationthat they should not betreated asnatural rights,
together withawarning of themonopolistic dangersthat they pose. Thismessagewas
famously echoed thirty yearslater in Britain by Thomas Babbington Macaulay.
Macaulay’ sspeechestotheBritishHouseof Parliamentin 1841 onthesubject of
copyrighttermextension <till expressbetter than anything el sethepositionthat intellectual
property rightsarenecessary evilswhichmust becarefully circumscribed by law. Inorder
forthesupply of val uablebooksto bemaintained, authors* must beremunerated for their
literarylabour. Andthereareonly twowaysinwhichthey canberemunerated. Oneof
thosewaysispatronage; theother iscopyright.” Patronageisrejected out of hand. “I can
conceiveno systemmorefatal totheintegrity andindependenceof literary menthanone
under whichthey should betaughttolook for their daily bread tothefavour of ministers
and nobles.”

Wehave, then, only oneresourceleft. Wemust betakeourselvesto
copyright, betheinconveniencesof copyright what they may. Those
inconveniences, intruth, areneither few nor small. Copyrightismonopaly,
and producesall theeffectswhichthegenera voiceof mankind attributes
to monopoly. My honourable and learned friend talks very
contemptuously of thosewho areled away by thetheory that monopoly
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makesthingsdear. That monopoly makesthingsdear iscertainly atheory,
asdl thegreat truthswhich havebeen established by theexperienceof al
agesand nations, andwhicharetakenfor grantedinall reasonings, may
besaidtobetheories. Itisatheory inthesamesenseinwhichitisa
theory that day and night follow each other, that |ead isheavier thanwater,
that bread nourishes, that arseni ¢ poi sons, that al cohol intoxicates. If, as
my honourableand |earned friend seemstothink, thewholeworldisinthe
wrongonthispoint, if thereal effect of monopoly isto makearticlesgood
and cheap, why doeshestop shortinhiscareer of change? Why doeshe
limit theoperation of sosalutary aprincipletosixty years? Why doeshe
consent toanything short of aperpetuity? Hetold usthat in consenting to
anything short of aperpetuity hewasmakingacompromisebetween
extremeright and expediency. Butif hisopinionabout monopoly be
correct, extremeright and expediency would coincide. Or rather, why
shouldwenot restorethemonopoly of theEast Indiatradetothe East
IndiaCompany? Why shouldwenot reviveall thoseold monopolies
which, inElizabeth'sreign, galled our fathersso severely that, maddened
by intol erablewrong, they opposedtotheir sovereignaresistancebefore
which her haughty spirit quailedfor thefirstandfor thelast time? Wasit
the cheapnessand excellenceof commoditiesthat thensoviolently stirred
theindignation of theEnglishpeople? | believe, Sir, that | may with safety
takeitfor grantedthat theeffect of monopoly generaly istomakearticles
scarce, tomakethemdear, andtomakethembad. And| may withequal

safety challengemy honourablefriendtofind out any distinction between
copyright and other privileges of the same kind; any reason why a
monopoly of booksshould producean effect directly thereverseof that
whichwasproduced by the East IndiaCompany'smonopoly of tea, or by
L ord Essex'smonopoly of sweetwines. Thus, then, standsthecase. It

isgoodthat authorsshould beremunerated; and thel east exceptionable
way of remunerating themisby amonopoly. Y et monopoly isanevil. For
thesakeof thegood wemust submittotheevil; but theevil ought notto
last aday longer thanisnecessary for thepurposeof securingthegood.?

2 Thomas Babbington Macaulay, Speech delivered in the House of Commons on the 5th
February, 1841 ftp://metal ab.unc.edu/pub/docs/books/qutenberg/etext01/1111m10.txt
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Thesewordsfrom Jeffersonand M acaul ay encapsul atean 18" and 19™ century
free-tradeskepticismabout intellectual property. Jefferson himself had believedthat the
constitution should havedefinitelimitson both theterm andthe scopeof intel lectual
property rights*and spokeof thedifficulty of “ drawingalinebetweenthethingswhichare
worthtothepublictheembarrassment of anexclusivepatent andthosewhicharenot.”
Madison, too, stressed thecostsof any intellectual property right andtheneedtolimitits
term.®Sodid Adam Smith® Thekey concern hereisan anti-monopolistic one—though
weshouldremember that for thesemen the concept of monopoly wasamuchricher one
thantheimpoverished neo-classi cal economic concept weemploy today. Itinvolvednot
simply economicloss, thoughthey certainly cared about that, but al sothetendencies
towards" corruption” that monopoliesintroduced. This*corruption” includingtheharmto
the fabricof therepublic caused by great concentrationsof wealthand power. Italso
includedtheperverseincentivesgiventothebeneficiariesof state-granted monopolies to
spend resourcessuborning thel egisatureonwhichtheir monopoly rent depends. Today

2 For example, in aletter to Madison commenting on the draft of the Constitution. “I like
it, asfar asit goes; but | should have been for going further. For instance, the following alterations
and additionswould have pleased me:...Article9. Monopoliesmay beallowed to personsfor their own
productionsin literature, and their own inventionsinthe arts, for aterm not exceeding ____ years, but
for no longer term, and no other purpose.” Thomas Jefferson, L etter to James Madison, August 28,
1789. The Thomas Jefferson Papers at the Library of Congress
http://memory.loc.gov/cgi-bin/query/r?ammem/mtj: @fiel d(DOCI D+@lit(tj050135))

% James Madison, "Monopolies, Perpetuities, Corporations, Ecclesiastical Endowments’,
published posthumously in Galliard Hunt, Ed., "Aspects of Monopoly One Hundred Y ears Ago,
Harper's Magazine, Vol 128, Number 766, March, 1914, p. 489, 490.

% “When acompany of merchants undertake, at their own risk and expense, to establish
anew trade with some remote and barbarous nation, it may not be unreasonabl e to incorporate them
into ajoint-stock company, and to grant them, in case of their success, a monopoly of the trade for
acertain number of years. It is the easiest and most natural way in which the state can recompense
them for hazarding a dangerous and expensive experiment, of which the public is afterwards to reap
the benefit. A temporary monopoly of this kind may be vindicated, upon the same principles upon
which a like monopoly of a new machine is granted to its inventor, and that of a new book to its
author. But upon the expiration of the term, the monopoly ought certainly to determine; thefortsand
garrisons, if it was found necessary to establish any, to be taken into the hands of government, their
value to be paid to the company, and the trade to be laid open to all the subjects of the state. By a
perpetual monopoly, all the other subjects of the state are taxed very absurdly in two different ways
: first, by the high price of goods, which, in the case of afree trade, they could buy much cheaper ;
and, secondly, by their total exclusion from a branch of business which it might be both convenient
and profitable for many of them to carry on.” Adam Smith, The Wealth of Nations, Part I11, Of the
expenses of public works and public institutions, Oxford University Press, 1880, 2nd Edition, page
330.
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wecall thoseincentives” campaignfinance,” “ theparticipation of stakeholdersinthe
legislative process’ or just “business as usual.”

Theintellectual property skepticshad other concerns. Macaulay wasparticularly
worried about thepower that went with atransferableandinheritablemonopoly. Itisnot
onlythat theeffect of monopoly is*tomakearticlesscarce, tomakethemdear, andto
make thembad.” Macaulay al so pointed out that thosewho controlled themonopoly,
particularly after thedeath of theoriginal author, might begiventoogreat acontrol over
our collectiveculture. Censoriousheirsor purchasersof thecopyright might preventthe
reprinting of agreat work becausethey disagreed withitsmoral s Frommorerecent
exampl es,wecanal so seethat they may keep policingtheboundariesof thework,
attemptingto prevent parody or “tarnishment” long after theoriginal author isdead. One
wonderswhat M acaul ay woul d havethought about theattempt by Margaret Mitchell’s
estate to prevent the publication of “The Wind Done Gone.”

Therewerecertainly other 18" and 19" century concernsraised about intellectual
property. For example, whileMacaulay isthebest remembered criticof copyrightinthe
debatesof the 1840's, therewere other moreradical opponentswho saw copyright
primarily asa“tax onliteracy,” identical initseffectstothenewspaper stamptaxes. Ata
timewhenmassliteracy and masseducationwerethehotly debated corollariestothe
enlargement of thefranchise, reformerslooked with hostility onanything that seemedlikely
torai sethecost of reading and thuscontinuetorestrict political and social debatetothe
wealthier classes.

Patent law, too, attracteditsshareof attacksinthemidnineteenth century. A
fudilladeof criticism, often delivered by economistsand castinthelanguageof freetrade,
portrayed the patent system as actively harmful.

At theannual meeting of the K ongressdeutscher Volkswirtheheldin
Dresden, September 1863, thefollowing resol utionwasadopted“ by an
overwhelmingmajority”: “ Consideringthat patentshinder rather than

27 “These are strong cases. | have shown you that, if the law had been what you are now
going to make it, the finest prose work of fiction in the language, the finest biographical work in the
language, would very probably have been suppressed. But | have stated my caseweakly. Thebooks
which | have mentioned are singularly inoffensive books, books not touching on any of those
guestions which drive even wise men beyond the bounds of wisdom. There are books of a very
different kind, books which are the rallying points of great political and religious parties. What is
likely to happen if the copyright of one of the these books should by descent or transfer come into
the possession of some hostile zealot?” Thomas Babbington Macaulay,
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further theprogressof invention; that they hamper theprompt general
utilizationof useful inventions, that on balancethey causemoreharmthan
benefittotheinventorsthemsalvesand, thus, areahighly deceptiveform
of compensation; the Congressof German Economistsresol ves: that
patents of invention are injurious to common welfare.” %

IntheNetherlands, the patent systemwasactually abolishedin 1869 asaresult of such
criticisms. Observersinanumber of other countries, including Britain, concluded that their
national patent systemsweredoomed. V ariousproposal sweremadeto repl acepatent,
withstate-provided prizesor bountiesto particul arly useful inventionsbeingthemost
popular.?®

These snippetsarehardly sufficient to constituteany kind of asurvey of critical
reactionstointellectual property systems, but | believethat neverthel essthey givea
relativelyfair senseof thosedebates. Threepointscouldbemade. First, fromtheearly
daysof intellectua property asweknow it now, themainobjectionsraised against it were
framedinthelanguageof freetradeand* anti-monopoly.” IntheUnited States, the
foundi nggeneration of intellectual shad been nurtured on thephil osophy of the Scottish
Enlightenment and thehistory of thestruggleagainst royal monopolies. They werenot
immunetotheargumentsinfavour of intellectua property, but they warnedagainandagain
of theneedtocircumscribebothitstermanditsscope. What weretheir concerns? They
worried aboutintellectua property producingartificial scarcity, highpricesandlow quality.
Theyworried about itsjustice; giventhat weall learnfromandbuildonthepast, dowe
have aright to carveout our ownincrementa innovationsand protect themby intellectual
property rights? Priceaside, they soworriedthatintellectua property (especially with

% Quoted in Fritz Machlup and Edith Penrose, The Patent Controversy in the Nineteenth
Century Journal of Economic History vol X no 1, 1 at 4 (1950).

2 Jronically contemporary economists are rediscovering the attractions of patent
aternatives.  lronically contemporary economists are rediscovering the attractions of patent
alternatives. A paper by Steven Shavell and Tanguy Van Y persele is particularly interesting in this
regard: Rewardsversus|ntellectual Property Rights at NBER Working paper series, Working Paper
6956 at http://www.law.harvard.edu/programs/olin_center/papers/pdf/246.pdf

% “Governor Thomas was so pleased with the construction of thisstove...that heoffered to
give me a patent for the sole vending of them for a term of years; but | declined it from a principle
which has ever weighed with meon such occasions, viz.: That, aswe enjoy great advantagesfromthe
inventions of others, we should be glad of an opportunity to serve others by any invention of ours;
and this we should do freely and generously.” 16. Benjamin Franklin, Autobiography, in John
Bigelow, Ed., 1 The Works of Benjamin Franklin, G. P. Putnam's Sons, 1904, pp. 237-238.

24


http://www.law.harvard.edu/programs/olin_center/papers/pdf/246.pdf

25 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

alengthy term) might givetoo much control toasingleindividual or corporationover some
vital aspect of scienceand culture. Inmoremuted fashion, they discussedthepossible
effectsthat intellectua property might haveonfutureinnovation. But theoverwhelming
theme was the promotion of free trade and a corresponding opposition to monopolies.

Second, itisimportant tolook at thestructureof thesecomments; they areframed
as criticisms of intellectual property rather than defenses of the public domain or
thecommans, termsthat appearsrarely if at all inthedebates. Thereisnoreal discussion
of the world of intellectual property’s outside, its opposite.

Third, alinked point: most of thesecriticstakeastheir goal thepreventionor
limitationof an“artificia” monopoly; without thismonopoly our god istohaveaworldof ...
what? Theassumptionisthat wewill returntoanorm of freedom, but of what kind?Free
tradein expressionandinnovation, asopposed to monopol y? Freeaccessto expression
and innovation, as opposed to access for pay? Or free access to innovation and
expressioninthesenseof not being subjecttotheright of another personto pick and
choosewhoisgivenaccess, evenif all haveto pay someflatfee? Orisitcommon
ownershipand control that weseek, includingthecommunal right toforbid certainkinds
of usesof thesharedresource? The 18™and 19"century criticsbrushed over these
points; but to be fair, we continue to do so today.

b.) Recognizing The Public Domain

Inthelast section | discussed theanti-monopolist criticismsof intellectual property
law, criticismsthat wereheard from thebeginning of intellectual property initsmodern
form and which continueto the present day.At what point does the negative account
of theillsof intellectual property turninto, or get added to, adefenseof something called
“the public domain”?

By adefenseof thepublicdomain, | donot mean mereusageof theword. Though
“publicdomain” wasawidely used termto describepubliclandsintheUnited States, the
intellectual property usageof theterm comesto usfromtheFrenchdomeainepublicwhich
made itsway into Americanlaw inthelatenineteenth century viathelanguageof theBerne
Convention.® (Theprocessis somewhat ironic, sincetheFrench copyright law, withits
focusonauthor’ srights, isinmany waysamong theleast solicitousand protectiveof the

8l See JessicaLitman, The Public Domain, 39 Emory L.J. 965 (1990).
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publicdomain.) Butat what point dowefind adefenseof thepublicdomain, rather than
merely a criticism of the costs of intellectual property?

Many different starting pointsaredefensible; intheUnited States, thework of
Ral ph Brown and Ben K aplanissometimes mentioned asinitiating thisway of looking at
things. TheSupremeCourtitself canplausibly begivensomecredit, thoughthisisan
unusua admissionfromalegal academic. Ina1966 patent case, repeatedly citingthework
of Jefferson, the Court madeit clear that the public domain hasaconstitutional dimension.

“TheCongressintheexerciseof thepatent power may not overreachthe
restrai ntsimposed by thestated congtitutional purpose. Nor may itenlarge
the patent monopoly without regard to theinnovation, advancement or
social benefitgainedthereby. Moreover, Congressmay not authorizethe
issuanceof patentswhoseeffectsaretoremoveexistent knowledgefrom
the public domain, or to restrict free accessto materials already
available.”*

Thisisaremarkablestatement. 1t goesbeyond amererecitation of theFramer’s
attitudestowardsthedangersposed by monopoly, and makesan affirmative defense of
the publicdomain. Noticehow thelimitationsarestated asadditiveand not asmutual ly
equivaent, or evenasmerecorollaries, thecourt doesnot say that ‘ theenlargement of the
patent monopoly must promoteinnovation andthislimitsCongress spower toremove
material fromthepublicdomain.” Insteadit postul atesan existent publicdomainand
makesit unconstitutional under thepatent clausefor Congressto privatizeany portion of
that domain. Thereareechoeshereof the* publictrust doctrine,” whichrestrictsthestate' s
ability toprivatizepublicresourcesor waterwaysand turnthemover to privateparties.
Noticealsothat thecourt givesthe public domainboth direct andindirect protection:
protectionfrommeasureswhichformally create patent rightsover portionsof thepublic
domai n, but alsofromthosewhich merely “restrict freeaccessto material salready
available.”

Thusthereareanumber of possibleplaceswhereonecould say, ‘ thedefense of
thepublicdomainbeginshere.” Butlikemost people, | attributecentral importancetothe
writing of my friend and colleague David L ange, whosearticle* RecognizingthePublic
Domain” redly initiated contemporary study of thesubject. Lange sarticlewasdrivenby
indignationabout, indeed € oquently sarcagticridiculeof, expans onsof intellectua property
protectioninthe1960'sand 70's, L angeclaimsthat onemaj or causeof thisexpansonwas

2 Grahamv. John Deere Co. of Kansas City 383 U.S. 1, 5-6 (Sup. Ct., 1966).
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thatintellectual property rightsareintangible, abstract and thusimpreci se*Heargues, in
away that would havebeenfamiliar to Macaul ay or Jefferson, that weshould ceasethis
“recklessexpansion.” But heal soarguesthat “ recognition of new intellectual property
interestsshould beoffset today by equally deliberaterecognitionof individua rightsinthe
public domain.”3*
Langeis not arguing
“that intellectual property isundeserving of protection, but rather that such
protectionasit getsought torefl ect itsuni que suscepti bility to conceptual
imprecisionandtoinfinitereplication. Theseattributesseemtometo
requiretherecognition of two fundamental principles. Oneisthat
intellectual property theory must alwaysaccept somethingakintoa
"no-man'sland” at theboundaries; doubtful casesof infringement ought
alwaystoberesolvedinfavor of thedefendant. Theother isthat no
exclusiveinterest should every haveaffirmativerecognitionunlessits
conceptua oppositeisalsorecognized. Eachright ought to bemarked off
clearly against the public domain”®

But what doesthismean? What arethenatureof these* individual rightsinthepublic
domain”? Who holdsthem? Indeed whatisthe publicdomain? Doesit consist only of
worksthat arecompl etel y unprotected? Bookswhose copyright term hasl apsed, say?
Doesit includeaspectsof worksthat areunprotectabl e, such astheideasor thefactson
whichanargumentisbased, evenif theexpression of that argument isprotected?\What
about limitationsonexclusiverights, privilegesof usersor affirmativedefenses. Arethose
part of thepublicdomaintoo? Istheparody-ableaspect of your novel inthepublic
domain? What about theshort quoteonwhichacritical argumentismounted?Earlierin
thisessay, | discussedthe” commonsof themind.” What istherel ationship betweenthe
public domain-- however defined -- and thecommons?® |f thepublicdomainisso

3 For example, in one memorable discussion of an hypothetical drawn from Tom Wolfe, “I
think it is useful to remember, however, that what we are talking about, insofar as our senses can
perceiveit, isstill awet spot onthedead wino’ snapkin. Everything elseishypothesis.” David Lange,
Recognizing the Public Domain, Law and Contemporary Problems, 5 (1981)

¥ |dat 1.

®1d.

% Non-lawyerswho are (rightly) skeptical of definitional inquiries and doubly skeptical of
lawyers engaged in definitional inquiries, might believe these pointsare at best semantic and at worst,
essentialist. They could be right. We might take what Felix Cohen said about definitions of law and
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great,what doesitdofor us, whatisitsrole? Thesequestionscanbereducedtotwo:
What isthe publicdomain? Why shouldwefocusonit? Inthefollowing pages, | will
argue that the answer to the first question depends on the answer to the second.

Work that followed L ange’ sarticleoffered variousanswerstothequestionshe
hadposed. Lindberg and Patterson’ sbook, theNatureof Copyright® reversesthe
polarity fromthenormal depiction, and portrayscopyright asalaw of users' rights. The
publicdomainisthefigure; copyright, theground. Thevariousprivilegesand defensesare
not exceptions, they areat theheart of copyright correctly seen; anattempt to prevent
monopolisationand preserveaccesstothepublicdomain by defining thelimitsof
permissiblerestraints. JessicaLitman’ sfine 1990 article, ThePublicDomein, portrays
thepublicdomain’ sprimary function asthat of alowing copyright law to continuetowork
notwithstanding the unrealistic, individualistic idea of creativity it depends on.

Thepublicdomainrescuesusfromthisdilemma. It permitsustocontinue
toexat origindity without acknowledgingthat our claimstotakeorigindity
seriously aremostly pretense. It furnishesacrucial devicetoanotherwise
unworkablesystemby reservingtheraw material of authorshiptothe
commons, thusleavingthat raw materia availablefor other authorstouse.
The public domain thus permits the law of copyright to avoid a
confrontationwiththepoverty of someof theassumptionsonwhichitis
based.®

Litman’ sdefinition of thepublicdomainisboth clear andterse; "acommonsthat
includesthoseaspectsof copyrighted workswhich copyright doesnot protect."®

apply them to definitions of the public domain. “A definition of [the public domain] is useful or
useless. It is not true or false, any more than a New Y ear's resolution or an insurance policy. A
definition isin fact atypeof insurance against certain risksof confusion. It cannot, any morethan can
a commercial insurance policy, eliminate all risks.” Cohen, Transcendental Nonsense and the
Functional Approach, 35 COLUM. L. REV. 809, 835-36 (1935). Wittgenstein is equally eloquent in
pointing out the dangers of seeking the one true definition. “Naming appears as a queer connexion
of aword with an object.--And you really get such a queer connexion when the philosopher tries to
bring out the relation between name and thing by staring at an object in front of him and repeating a
name or even theword 'this' innumerabletimes. For phil osophical problemsarisewhenlanguage goes
on holiday. L. WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS 19 (1958). | am asking for aten page
supension of disbelief while | pursue the question.

S Patterson & Lindberg

% Litman, at 1023
% Litman, at 968.
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Precisely because she sees thefunction of the public domain asallowing thekindsof
additiveandinterstitial creationthat thelanguageof individua originality fail stocapture,
her definition of the publicdomainincludestherecyclable, unprotected elementsin
existing copyrightedworksaswell asthoseworksthat arenot protectedatall. Form
follows function.

Y ochai Benklertakesadightly different approach. HefollowsLitmaninrgecting
thetraditional, absol utist conception of thepublic domain: aconceptionwhichincluded
only those things that are totally unprotected by copyright. .

Theparticular weaknessof thetraditional definitionof thepublicdomain
i sthat it evokesanintuition about thebasdine, whilenotinfact completely
describingit. Whenonecallscertaininformationinthepublicdomain,”
onemeansthat itisinformationwhoseuse, absent specia reasonstothink
otherwise, ispermissibletoanyone. Wheninformationisproperly subject
to copyright, theassumption (agai n absent specificfactstothecontrary)
isthatitsuseisnot similarly allowedtoanyonebut theowner and hisor
her licensees. Thelimited, term-of-art " publicdomain” doesnotinclude
someimportant instancesthat, asadescriptive matter, areassumed
generally tobepermissible. For example, thetraditional definition of
publicdomainwouldtreat short quotesfor purposesof critical review as
afair use-- henceasan affirmativedefense--and not asauseinthepublic
domain. Itwouldbeodd, however, to describeour system of copyright
law asoneinwhich users assumethat they may not include a brief
quotationinacritical review of itssource. | venturethat theoppositeis
true: Suchusegenerdly isconsidered permissible, absent peculiar factsto
the contrary.*

However Benkler’ salternativedefinitiondoesnotincludeevery privileged use—for
exampl e, thefair useprivilegethat | amabletovindicateonly after litigatinganintensely
complicated case which involvesin highly specific factual inquiries.

Thefunctional definitionthereforewould be: Thepublicdomainisthe
range of usesof informationthat any personisprivilegedto makeabsent
individual ized factsthat makeaparticul ar useby aparticul ar person
unprivileged. Conversely, [t]heenclosed domainistherangeof usesof

4 Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on
Enclosure of the Public Domain, 74 N.Y.U. Law Review 354, 361-2 (1999).
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information astowhich someonehasan exclusiveright, andthat no other
person may makeabsent individuaizedfactsthat indicatepermissonfrom
the holder of theright, or otherwiseprivilegethespecific useunder the
statedfacts. Thesedefinitionsaddtothelegal rulestraditionally thought
of asthe public domain, therange of privileged usesthat are" easy
cases.""

Notethekey toBenkler’ sanalysisishisfocusonthepublicdomain’srolein
i nformation productionand useby all of us inour rolesasconsumers, citizensandfuture
creators. Weneedtofocusonthoseworks, and aspectsof works, that the publicknows
isfreewithout goingthroughahighly individudizedfactud inquiry. “ Free” meaningwhat?
Earlierinthisessay | asked what wemeanwhenwespeak of thefreedomthat thepublic
domainwill allow. Freetradeinexpressionandinnovation, asopposed to monopoly?
Free accesstoexpressionandinnovation, asopposed to accessfor pay? Or freeaccess
toinnovationand expressioninthesenseof not being subject totheright of another person
to pick and choosewhoisgivenaccess, evenif all haveto pay someflatfee? Orisit
commonownershipand control that weseek, includingthecommunal right toforbid
certainkindsof usesof theshared resource? Ithink that Benkler isarguing that themost
important question hereiswhether laypeoplewoul d know that aparti cul ar pieceor aspect
of informationinfree—inthe senseofbothbeinguncontrolled by anyoneel seand
costless. Thetest caseissimpletoimagine; dowecount aspart of thepublicdomain
songsthat canbe* covered” by subsequent artistson payment of adefinedfeeunder a
compulsory license. Toputitinthelanguageof legal theory, iscontent that iscovered only
by “liability rules,” (particularly statutory liability ruleswith pre-specified payments)
actually part of thepublicdomain? Well, of course, that dependsonwhy wecareabout
the publicdomain—onwhat vision of freedom or creativity wethink thepublicdomain
standsfor, andwhat danger it protectsagainst. Andthesameistrueforthecommons,
atermthat hascometobeusedincreasingly oftenover thelastfiveyearstorefer to
wellsprings of creationthat areoutsideof, or different from, theworld of intellectual
property. Thelnternet wasseenassuchacommons. Thelnternet expanded sorapidly
precisely becauseitscoreprotocols—TCP/IPandHTML —areopen; likelanguages,
these systemsallowedall to createby offeringacommonframework owned by no-one.
Andthatinsight, coupledwiththe positiveimagesof communal productionthat theNet
offered, and thenegativeimagesof network-effect |everagesmonopoliesthat theNet also
offered, galvanized arelated but different type of interest in “the outside of property.”

“d.
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c.) Discovering the e-commons
Take Larry Lessig’s definition of acommons.

Itiscommonplacetothink about thelnternet asakind of commons. Itis
| esscommonplaceto actually haveanideawhat acommonsis. By a
commons | meanaresourcethat isfree. Not necessarily zerocost, but
if thereisa cogt, it isa neutrally imposed, or equally imposed cost.
Central Parkisacommons: anextraordinary resourceof peacefulnessin
thecenter of acity that isanything but; an escapeandrefuge, that anyone
can takeand usewithout thepermission of anyoneed se. Thepublicstreets
areacommons: onnoone' sschedulebut your own, you enter thepublic
streets, andgoany directionyouwish. Y ou canturn off of Broadway onto
Fifty-second Street at any time, without acertificateor authorizationfrom
the government. Fermat’ slast theoremisacommons: achallengethat
anyonecould pick up; and complete, asAndrew Wiles, after alifetimeof
struggle, did. Opensource, or freesoftware, isacommons: thesource
code of Linux, for example, liesavail ablefor anyonetotake, touse, to
improve, toadvance. No permissionisnecessary; no authorization may
berequired. Thesearecommonsbecausethey arewithinthereach of
membersof therelevant community without thepermission of anyonedse,
Theyareresourcesthat areprotected by aliability rulerather thana
property rule. Professor Reichman, for exampl e, hassuggested that some
innovationbeprotected by aliability rulerather thanaproperty rule. The
point isnot that no control ispresent; but rather that thekind of control is
different from the control we grant to property.*

Notethedifferenceinfocus. If our concernismonopolistic control over choke-
pointsimposed by thewill of others, freedomfromothers* telling uswhat we can do,
" then the normof freedomwewill seek to instantiatein property’ soutside, whether
we describe it as a public domain or a commons, is a norm of non-discriminatory
access. Freedominone powerful liberal tradition meansfreedomfromthewill of
anather, not freedom from the background constraintsof theeconomic system.** Why

“2 Larry Lessig, The Architecture of Innovation, Conference Paper

4 Which is not to say that thisis Lessig’s only concern. See Lawrence Lessig, CODE AND
OTHER LAWS oF CYBERSPACE (1999) (focusingparticularly on‘ material,” code-basedrestrai ntsimposed
by the architecture of communi cations networks and arguing that choiceswithin and among different
potential architectures should be more subject to democratic and constitutional scrutiny). See also
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pick thisvisionof freedominstead of thevision provided by Benkler’ saccount of the
publicdomain—content that isliterdly “free,” bothfreefromexclusiverightsandavailable
atzerocost? Therearelotsof reasons. Intheworldof “ network effects,” anintellectua
property right over a widely used standard or network protocol can give an
unprecedented amount of power to therighthol der; thepower might evenincludetheability
toleverageone srightstostifleinnovationthat threatened one sbusiness. Thiswasthe
heart of many of the Justice Department’ sclaimsagainst Microsoft; thoughitisonly fair
to point out that these claimsthat were hotly disputed both by thecompany and by
independent academics:** If one' smain concernismaintaininginnovation, onemight think
that thedanger of monopoly herewasnot higher pricesbut rather the power of control
itself; accessfor al totheintellectual property inquestionon payment of aflat feemight
seem toavoidthosedangersandtoallow for freecompetitioninfollow-oninnovation.
Theworld of monopoly and property comesto be seen asaworld of restraint on
innovation, morethanaworld of restricted output and high prices; correspondingly,
property’ soutside--“not property” -- shiftsitscorecharacteristics; intechnical terms, an
imaginedcommonsof pureHohfeldian privilegesgivesway toacommonspartly
constituted of resources protected by liability rules.”®

But | suspect that thereisasecondreason. Althoughwe present our reasoning
onthesemattersin neat chainsof apparently logical argument, that conceal sthepower of
“theparadigmcass,” ®the coreexampl e, or irresi stiblecounter exampl e, in shaping our
ideas.

Asl argueinthefirst part of thisessay, most recent theoristsof thepublicdomain
start withtheirresi stibleexampl eof thefreeand open source softwaremovementsever
beforetheir eyes. Herewasareal world spur torethink the public goodsproblems, the
tragedy of thecommons, onwhichtheeconomicrationalefor intellectual property was
based. Herewasa" comedy of thecommons’ —thetitleof Carol Rose’ smagnificently

JamesBoyle, Foucaultin Cyberspace: Surveillance, Sovereignty and Hard-Wired Censors66 U. Cin.
L. Rev. 177 (1997).

4 Foramarvelously readable example, see We don’ t know why she swallowed thefly: Policy
and Path Dependance by Stephan E. Margolis and Stan Liebovitz at
http://www.utdall as.edu/~liebowit/regulatn.html

4 For the most important statement of the value of liability rules in promoting follow-on
innovation see JH. Reichman, Of Green Tulips and Legal Kudzu: Repackaging Rights in
Subpatentable Innovation, 53Vand. L. Rev. 1743 (2000). Reichman doesnot, however, takeaposition
on whether to define the information goods protected by liability rules as part of the commons.

4 | owe the insight to Jed Rubenfeld.
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prescient articleabout theoccas ond superiority of common property regimestoindividua
privateproperty rights*’ Tobesuretherewouldstill bean enclosed domain; theopen
source model wouldn’twork everywhere, asl explained above. But now theplacement
of thelinebetweenthetwodomainswaseverywhereupfor grabs. Thisisapoint that
can'’t be stressed enough.

Therewasonly onesmall problem. Is freesoftwareand open sourcesoftware
inthepublicdomain? After al, thething that makesopen sourcesoftwarework isthe
General PublicLicense, theGPL. All thethingsthat seem sointeresting about open source
—itsmode of distributed production, theway that it grows, binding futureinnovatorswho
makeuseof ittoaddtothestorethemsel ves—arebuilt on an agreement, acontract. And
that contractinturnrests, fairly and squarely, onanintellectual property right—the
copyrightsheld by theFree Software Foundation, and other entities. TheGPL says, in
effect, hereisthiscopyrighted body of work; useit, addtoit, modify it, copy it—all of
theseusesarelegal but ONLY if youcomply withthetermsof theGPL . Otherwiseyour
actionsareinfringementsof theexclusiverightsprotected under thesection 106 of the
copyright act. If, for example, youtaketheLinux kernel, fiddlewithit, add your own
material andattempttosell theresult asproprietary, binary-only software, youhave
violated thecontract which givesyou permissionto usethiscopyrighted original material
atal. Inlega termsat least, thefreesoftwaremovement standssquarely on property and
contract.

Giventhat freesoftwarestandsasthekind of “ irresistibleexample’ aroundwhich
theoriestendtoform, howisittobeassimilatedintotheol der criticismsof intellectual
property and defensesof thepublicdomain? Certainly, thefreesoftwaremovement, at
least, wasformed explicitly around criticismsof theeffectsof intellectual property that
wouldhavebeenfamiliar to Jeffersonand Macaulay. Buttheanswer totheperceived
negativeeffectsof strongintellectud property rightsoninnovationandfreedomwasnot to
writealot of codeandreleaseit unprotected by copyright. Instead, thefreesoftware
movement attempted to build aliving ecol ogy of open code, wherethepricefor admission
wasyour commitment tomakeyour ownincremental innovation part of theecol ogy, too.®

47 Carol Rose, The Comedy of the Commons: Commerce, Custom and Inherently Public
Property, 53 Univ. of Chicago L. Rev. 711 (1986); see also The Several Futures of Property: Of
Cyberspace and Folk Tales, Emission Trades and Ecosystems, 83 MinnesotaL. Rev. 129 (1998).

48 An alternative approach, the Free BSD Licensg, is closer to amainstream understanding
of public domain software. The user is free to do anything with software covered by this license,
including adding to it and selling the resultant program in a proprietary, binary-only, format.
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Ontheonehand, thisfit poorly intotheold model of the* total freedom” publicdomain—
therewere, after all, significant restraintsonyour useof thesoftware, restraintsthat were
vital totheproject. But ontheother hand, itfitvery well intoanew literaturefrom Elinor
Ostrom, Robert K eohane, Margaret M cK ean* and many others; theliteratureon
governingthecommons. Thisliteraturewasabl eto show that not every commonswasa
tragedy. Buttheliteraturea so showed that successful commons' werenct entirely “free”
—they ranonlayersof normsthat werefrequently invisibletothelegal systembut which
neverthel essservedtoavoidthevariousparadoxesof collectiveaction. Whether the
exampleswereJapaneseherdsmenor SiliconValley programmers, theliteraturesought
to show just how the commons was, and should be, governed.*

Noticethedifferencesinapproach. Theolddividinglineintheliteratureonthe
public domainhad been betweentherealmof property, andtherealmof thefree. (With
all of theambiguitiesinthat termthat | noted earlier.) Thenew dividingline, drawnasa
palimpsest ontop of theold, wasbetweenthereal mof individual control andtherealm of
distributed creation, management andenterprise. Tobesure, thetwoshareagreat deal,
but they area sodifferentinimportant ways; to put it bluntly, someof thetheoristsof the
e-commonsdo not seerestraintson useasanathematictothegoal of “ freedom,” indeed
they may seethesuccessful commonsasdefined by itsrestraints® Thoserestraintsmay

49 See e.g. Elinor Ostrom, GOVERNING THE COMMONS : THE EVOLUTION OF INSTITUTIONS FOR
CoLLECTIVE ACTION (1991); Reformulating the Commons, Swiss POLITICAL SCIENCE REVIEW
6(1):29B52. (2000); Susan Buck & Elinor Ostrom, THE GL.oBAL COMMONS (1998); LocAaL COMMONS AND
(GLOBAL INTERDEPENDENCE : HETEROGENEITY AND COOPERATION IN TwWO DoMAINS Elinor Ostrom &
Robert Keohane, eds. (1994); Margaret McKean, MAKING THE COMMONS WORK: THEORETICAL,
HisToRICAL, AND CONTEMPORARY STUDIES (ed. Bromley et al.) (Institute of Contemporary Studies,
1992); Success on the Commons: A Comparative Examination of Institutions for Common Property
Resour ce Management, Journal of Theoretical Palitics (July, 1992).

% One of the most interesting attempts to revive the notion of the commons and apply it to
contemporary intellectual policy issuescomesfrom David Bollier. Bollier’sconcernsgo well beyond
intellectual property to deal with many different types of public assets See e.g. PuBLIC ASSETS
PrIVATE PROFITS http://www.newamerica.net/events/transcripts texts/PA_Report.pdf;
Nevertheless he also lays very strong emphasis on the public domain and the information commons
Cont'd) See David Ballier Can the Information Commons Be Saved? How Intellectual Property
Palicies Are Eroding Democratic Culture & Some Strategies for Asserting the Public Interest
at http://www.cultural policy.org/whatsnew/Bollier.pdf

51 “By limiting implementation of information policy to focus on two institutional devices,
privatization and direct regulation, we have limited the potential for decentralization of information
production in our society. Introducing athird institutional device, the commons, islikely toincrease
the degree of decentralization that can be sustained within the institutional constraints our society
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belega —L essig’ sliability rules, or they may bebuilt on community normsand prestige
networksof variouskinds—thepointisthat “ property’ soutside,” property’ santonym, was
now being conceived of differently (thoughfrequently, and somewhat confusingly, usngthe
same words and many of the same arguments.)

* k%%

Thishasabeenverylongway of answeringashort question. (I amanacademic,
after all.) I havesketched out threeprojectshere: ananti-monopolistic critiqueof
intellectual property, thedefenseof “afreepublicdomain,” andanattempttooutlinethe
rulesfor acommonsof themind ontheglobal net. Thesethreeprojectsoverlap, draw
fromsimilar philosophical and economic sources, and usethesamevocabulary. They are
al sonot necessarily cons stent with each other and each may usethesametermindifferent
ways,; “free,” “publicdomain,” “ commons,” “ enclosure” —eachtermshiftsitsmeaningas
wemovefromoneintellectual projecttothenext, inpart becauseeach projectisbuilt
around a different set of hopes and fears.

Thefirst stageof thestory | outlined herewastheattempt by Jefferson, Madison,
M acaulay and othersto balancetheargumentsinfavor of intellectual property with
criticism of itsmonopolistic costsand dangers, thegoa wasto buildanawarenessof the
needfor limitationsintothegrantitself. Thesecond stagewasalittlemorecompl ex.
Hereanaffirmativeargument for the publicdomainwasput forward, rather thanmerely
acriticismof intellectua property. Therewasanexistent publicdomain, whosevauewe
shoul drecognise, and which should have protection—perhapseven constitutional
protection—against thedanger that knowledgewould beremoved fromit, or accessto
existing materia impeded. Fineand dandy, but whatwasthispublicdomainthat wewere

imposes on information production and exchange. Two efforts are necessary in order to introduce
commons as a stable element in our information environment. First, it is necessary to identify
information and communi cationsinputsthat, likeradio frequency spectrum and someinformation, can
be used without being subject to the exclusive control of any governmental or non-governmental
organization. Second, itisnecessary to undertakethedesign of theinstitutional constrai ntsnecessary
to take advantage of the economic or technological attributes that make these inputs susceptible to
being used on acommons model. These tasks areimportant avenuesto serving two commitment our
society hastraditionally located in the first amendment. First, they will help to decrease the range of
instances in which government prevents individuals in society from using or communicating
information as they wish. And second, commons are likely to serve our society’s long standing
commitment to attaining “the widest possible dissemination of information from diverse and
antagonistic sources.” Y ochair Benkler, The Commons As A Neglected Factor of Information Policy
(1998) http://www.law.nyu.edu/benkl ery/commons. pdf
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toprotect? Theretheanswerswerelessclear. What norm of freedomdidthepublic
domaininstantiate? Freetrade? Freebeer? Freedomfrommonopolisticcontrol ? Free
communal production? Theearly publicdomaintheoristswereenigmaticonthispoint:
thelater ones, vocal, but not necessarily consistent. Thefinal pand inmy triptychtill relies
onthecriticismof enclosureand monopoly, butintheplaceof thepublicdomain, wefind
therhetoricof thecommons, acommonsthat in someconceptionsonemight haveto pay
touse. Atfirst sght, thismay al seemdistressingly messy. Surely conceptionsof
the publicdomain, or thecommons, should bemoreconsi stent; why somuchvariation,
suchdifferent definitions? L ook at thequestionfromtheother sideof thelooking glass.
I sthislittlepotted history sovery different fromthehistory of theconcept of property?We
know very well that conceptsof property havevaried enormoudy over time, andthat the
assumptionsof thelegal system about theanal ytical detail sof property havea sovaried
enormously. Doesproperty includenotionsthat we might describeashumanrights, or
individual liberty, asit probably didfor L ocke?? | sproperty thesol e, absol uteand
despoticdominionthat Blackstonewroteabout (eventhoughthat did not matchtheredlity
inhisownlegal system)? Are property rightstheimpermeablewall conjured up by the
maj ority intheL eroy Fibrecase, insidewhichwecandowhat wewill without havingto
think about the possibleconduct of others? I sproperty thebundleof rightsthat first year
law studentslearn about —moreaccurately agrab bag of rights, powers, privilegesand
immunities, heldtogether by nothing stronger than nominalism; wechooseto call these
things*“ property” and sothey are? Each of theseconceptionsof property islinkedina
complicatedway tothestructureof belief inthelarger society andinthelegal systemfrom
whichtheproperty right sprang. Some of theseconceptionsare Sunday suits, smart
clothing for external consumption, others are working clothes — the day to day
approximations used by legal practitionersto solvethe problemsbeforethem. Our
conceptionsof property and sovereignty overlap, asthelegal realistsfamoudy taught us,
andtheideasof property taughtinalaw school classroomaremarkedly differentfromthe
same conceptinordinary language. Wedo not generally, however, throw up our hands
and conclude that the whole concept should be jettisoned.

Andwhat istruefor property, istruefor thepublicdomain. Just astherearemany
“properties,” sotootherearemany “publicdomains.” Tothesimplevisionof property
rightsasconsistingonly of thestateof absolute, perfect dominion, canbecounterposed

52 My colleague Laura Underkuffler has been particularly insightful in showing how Locke,
orfor that matter, Madison, used “ property” inwaysthat areunfamiliar to modern eyes. On Property:
An Essay, 100 vALE L.J. 127 (1990)
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thesimplevisionof thepublicdomainasthat whichexistsonly wheretotal freedomreigns.
Herethe" publicdomain” consistsonly of completeworksthat arecompletely free: free
for appropriation, transfer, redistribution, copying, performanceand evenrebundlinginto
anew creation, itself covered by intellectual property. (Thusitisnosurprisetofindthis
visionof thepublicdomainflourishing at thetimesandinthe placeswheretheconcept of
propertyishailed asbeing absolute—evenif thatisfar fromtheactual truth.) Tothe
‘bundleof rights' conception of property, ontheother hand, can becounterposedthe
‘bundleof privileges visionof thepublicdomain; whereweassume, for example, that fair
useover acopyrightedwork ispart of thepublicdomain. Andtothepredictive, legal
realist visonof property, “ predictionsof what thecourtswill protectinfact” to paraphrase
Hol mes, canbecounterposed apredictive, critical conception of thepublicdomain
“predictionsof what thepublic can dofredly and nothing morepretentious,” to paraphrase
Benkler. Lessg' svisionof thecommonsincludesevenworksfor whichonehasto pay,
so longasthelegal interestisprotected merely by aliability ruleand thepaymentisnon-
discriminatory.>

%3 1t isnot exactly clear how Lessig usestheterm “liability rule.” He usesfree softwareasan
example but, under the classic definition, software under the GPL is actually protected by a property
rule backed by injunctive remedies. Under aliability rule, you could incorporate free software into
aproprietary, closed-source, program (itself not subject tothe GPL) provided you paid the appropriate
level of damages, normally set at “actual harm.” This is not the interpretation of the GPL or the
Copyright Act, that the Free Software Foundation supports, and | would have to agree with them.
Leaving aside the question of whether or not acommonsthat includes content protected by liability
rules includes free software, is this a useful definition of the commons? The non-discriminatory
liability rule does deal with certain problems of open accessto networks, protocols, or choke points
for innovation. Under a liability rule regime, payment would be disaggregated from control. The
Internet Service Provider would be entitled, on payment of afee, to get accessto the cable company’s
network so asto provide competition with the cable company itself: the researcherswould be entitled
to gain access to the stem cell lines, on payment of aflat statutory accessfee to the holder patent-
holder. But some of the types of distributed innovation described later will flourish only under a
system where material is available free — meaning at zero cost. The Wind Done Gone might get made
under a liability rule regime; Margaret Mitchell’s estate could not say “No.” They could merely
demand a fee, and the potential profits might more than justify the payment. But a system which
required pervasive paying of license fees (the Copyright Clearance Center generalised to all forms of
data) would surely fail to live up to the appellation of a“commons’ — it would deter both collective
creation by the poor, and complicated, multi-sourceincremental innovation even by relatively wealthy
institutions. Personally, | would reserve the label “commons’ for something closer to Benkler’'s
definition of the public domain — material that an individual is legally privileged to use, absent a
showing of individualized facts to the contrary. Nevertheless, Lessig has an important point; the
successful commons will often have some form of governance and liability rules have extraordinary
advantages, mitigating, asthey do, one of the largest potential dangers of the intellectual property
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Each of thesedefinitionsisdrivenby agoal; explicit orimplicit. It may bethat the
publicdomainconsi stsof thoseaspectsof workswhichmust remainoutsideof property
if copyright’ smisleading presumptionsabout creation areto besquared withreality. It
may bethat thecommonsisconstructed around thetwinnotionsof preventing monopoly
control over network protocol sinorder to preserveinnovation, whilestill allowingfor the
typeof collectivemanagement that will avoid atragedy of thecommons. Wehavenot one
publicdomain, onetheory of the publicdomain, but many. My own point of view isthat
thisisall tothegood, thoughalittlemoreclarity iscertainly inorder. But not everyone
agrees.

d.) Reifyingthe Negative?

What is gained by reifying the negative, and imagining a "theory" of the public
domain? Edward Samuels,

Theprocess| havedescribedwasagradual one. Fromhavingbeentheinvisible
Other, theunquestioned margin of intellectual property, thepublic domainwasattracting
increasingattention. (Someof it, | must admit, fromme, though| havewisaly omitted that
work frommy summary out of salf-preservation.>*) Andthisbody of work soonbeganto
receivetheultimateintellectual compliment; thoughtful skepticismfrom othersabout
whether there was any there, there.

After reviewingthevariousproposed argumentssupporting ageneral
theory of the publicdomain, by Patterson and Lindberg or by other
authors,itwould appear that theresimply isno such general theory.
Instead, thereareseveral discretecontextsinwhichargumentsabout the
public domain are encountered, each context raising different
considerationsthat may havelittleor nothingtodowitheach other, and

system. | am probably reading too much into all of this because Lessig’s remarkable new book, THE
FUTURE OF IDEAS: THE FATE OF THE COMMONS INA NETWORKED WORLD (2001) avoidstheliahility rule
definition altogether, simply saying that resources can be“ free even though a price must be paid (a
park is"free" in the sense that | mean even if an accessfeeisrequired -- so long asthe accessfeeis
neutrally and consistently applied).”

% JamesBoyle, A Theory of Law and Infor mation (1992); SHAMANS, SOFTWARE AND SPLEENS
(1996); Intellectual Property Policy Online: A Young Person’ sGuide (1997); Eoucault in Cyber space
(1996); A Palitics of Intellectual Property: Environmentalism for the Net (1997); Sherman Meets
Greenspan (2000); Cruel, Mean or Lavish (2000); : The First Amendment and Cyberspace: The
Clinton Years 63 LAwW AND CONTEMPORARY PROBLEMS 337 (2000)
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that cumulatively congtitutewhat remainsafter oneexaminesall possible
sourcesof legal protectionfor worksof authorship... What isgained by
reifyingthenegative, andimagining a"theory" of the public domain?
If onewantsto encourageapresumptionagai nst new formsor areasof
protection, then onecan do sowithout havingtoinvokeamagica "public
domain." Therearedozensof battlegroundsbetweenthosewhowant to
expandintellectual property protectionandthosewhowanttolimititor
narrow itinany givencontext. Theargumentsineach context shouldbe
kept separate, sincethey raisedifferent policy issues. Nevertheless, the
individual issuessometimestendto beelusive, and one'sattitudetoward
themtendsto beflavored asoften asnot by one'sgeneral attitudetoward
copyright law. If thosewhofind themsel vescontinualy onthesidearguing
for alimitation of protectionneedarallyingcry, perhapsit canbe"the
publicdomain.” Theinvocation may seemtoaddamoral overtonetothe
argument, to counterbalancethemoral ly charged principlesinvokedtime
andagainby theprotectionigts. Inthefina andysis, however, "suchvague
rhetori c doeslittlemorethan adornthestageonwhich actua choicesmust
be played out."®

Whatisgained by reifying thenegative? Professor Samuels questionisagoodone. He
suppliespart of theanswer with histhought that perhapsthelanguageof thepublicdomain
will beusedto counter thelanguageof sacred property. Thisisindeedanimportant point;
languagematters, andnot just as” rhetoric.” Evenif thelimitsof my languagearenot the
limitsof my world,* thelimitsof my languagecertainly influencemy worldin adesper way
thanas"vaguerhetoric” adorning astage, onwhich“actua choicesmust beplayed out.”
Theanalogy | havetriedtodevel opinmy writingisthat of theenvironmental movement.
Why talk of “anenvironment” or “ environmental harm” ? Why not smply listthepro’ sand
con’ s of each particul ar pieceof development, typeof technology, aspect of landuse. In

% Edward Samuels, The Public Domain in Copyright Law JOURNAL OF THE COPYRIGHT
SocleTy oF THE U.S.A. 137, 150 (1993). (footnotes omitted)

%6 L udwig Wittgenstein, Tractatus L ogicus Philosophicus §5.6 “ The limits of my language
mean the limits of my world.” 85.61“We cannot think what we cannot think; so what we cannot think
we cannot say either.” Gibbon made a simpler but related point in describing the role of language in
politics. "Augustus was sensible that mankind is governed by names; nor was he deceived in his
expectation that the senate and people would submit to slavery provided they were respectfully
assured that they still enjoyed their ancient freedom." The Portable Gibbon: The Decline and Fall of
the Roman Empire 99 (D. Saunders ed. 1952).
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each case there will be issuesto be thought about; clean water, beautiful vistas,
biodiversity, raised sealevel s, themoral sof speciespreservation, skincancersfrom
thinned ozonelayers, carbon sequestration, responsibilitiestofuturegenerationsand soon
andsoon. Itisnot clear that thereisany Ariadne’ sthread that linkstheseissuestogether.
What’ s moreitisfairly clear that thereisno coherent or consistent definitionof “ nature’
or “theenvironment.”> Therearecertainly lotsof discretecontextsinwhichtheideaof
natureor theenvironment israised, and many different argumentsfor and against a
particular typeof development or of technology. Why not ssimply deal caseby casewith
the harmstothisriver, that wetland, thisspecies, that way of life? Why reify these
individual loci of potential harmintoasingleentity called” theenvironment”? Part of the
answer, of course,isrhetorical. Theideaof theenvironment seemstoaddamoral
overtonetothediscussion, to counterbal ancetheargumentsabout “ progress’ and
“growth” and “modernity.” And thisis hardly an unimportant function.

But thatisnotall thereistoit. Theenvironmental movement gained muchof its
persuasivepower by pointing out that therewerestructural reasonsthat wewerelikely to
make bad environmental decisions; alegal system based onaparticular notion of what
"privateproperty” entailed, and anengineering or scientific systemthat treated theworld
asasimple, linearly related set of causesand effects. Inboth of these conceptual systems,

5 “Small wonder, then, that faith in Nature is hard to reconcile with the rationalist
philosophers critique of the naturalistic fallacy. Environmental ideas of Nature are often based on a
scepticism about the power of reason, and awillingness to put faith in spontaneous order precisely
because one knows the limits of one's own knowledgeabout theworking of the system. Wereify and
anthropomorphise Nature in part to expressthis"faith in the system.” But if we would be suspicious
of this anthropomorphism when it is applied to "the Market" or to "national tradition," shouldn't we
try to apply the same skepticism and feeling for nuance to "Nature"? Which system, which Nature,
isbeing venerated? Are we humansin it? In medicine, does anything organic count as Natural? Do
we let aconite and malaria have their way, smiling indulgently? Or is it merely any plant or mineral
"traditionally" used as medicine? In environmental terms, is it some imaginary world without the
impact of human history, without landscapes transformed, species eradicated, plant varieties
cultivated? Isit "Nature as scenery"; the world with the human interventions we like, whether they
are English hedgerows, drystane dykes, the bleak beauty of a Scottish moor, deforested before Dr.
Johnson passed it by? Thetroublewith declaring one'sreverencefor asystem, beit amarket, aculture
or an ecosystem, is that people actually disagree strongly about what the "natural" state of that
system is. Then they disagreefurther about the normativeimplicationsof that natural state. Both sets
of disagreements could often benefit from some old-fashioned rationalist scepticism.” James Boyle,
Against Nature reviewing Phil Macnaghten & John Urry, Contested Natures TIMES LITERARY

SuppLeMENT July 24 1998. http://www.|aw.duke.edu/boyl esite/tls98nat.htm What al | of thisdoesn’ t
mean, of course, isthat the concept of Nature, or the Environment, is useless.
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the environment actually disappeared; therewasnoplaceforitintheanalysis. Small
surprisethen, that wedid not preserveit very well. Inother work, | havearguedthat the
sameistrueabout thepublic domain. Thefundamental tensionsintheeconomicanalysis
of informationissues, thesource-blindnessof an"original author" centered model of
property rights, andthepolitical blindnesstotheimportanceof thepublicdomainasa
whole(not"my lake," but"TheEnvironment") al cometogether to makethepublicdomain
disappear, first in concept and then, increasingly, as areality.

Of equal importanceisthepower of aconcept liketheenvironment bothto clarify
andtoreshapeperceptionsof self interest. Whenweareta king about theparticular costs
of thisdevel opment proposal or that, theduck hunter islesslikely tomakecommon cause
withthebird-watcher inanother region, let a onethepersonworried about geneticdriftin
salmonpopulationsor theeffect of CFC’ sontheozonelayer. Theideathat thereis“an
environment” allowsacoalitionto bebuilt around areframed conception of common
interest. Inthenarrowest sense, that commoninterest might betherealisation, spurred by
gresater atentiontoenvironmenta interrel ationshi ps, that wetlandsareimportant toboththe
duck hunter andthebirdwatcher and that they provideall kindsof ecosystem services.
Namingencouragesstudy. Inthebroader sense, thoughitisnot merely thewordthat
catalysesattention. Thereweretwovery important ideasbehind theenvironmental
movement. Thefirstwastheideaof ecology; thefragile, complex and unpredictable
interconnections betweenliving systems. Thesecond wastheideaof welfareeconomics
-- thewaysinwhichmarketscanfail tomakeactivitiesinternalisetheir full costs. The
combination of thetwoideasyiel ded apowerful and disturbing conclusion. Marketswould
routinelyfail to makeactivitiesinternalisetheir own costs, particularly their own
environmental costs. Thisfailurewould,routinely, disrupt or destroy fragileecological
systems, with unpredictable, ugly, dangerous and possible irreparable consequences.

Thesetwotypesof analysispointedtoageneral interestinenvironmental
protectionand thushel pedto build alarge constituency which supported governmental
effortstothat end. They werecoupledtoas mplepoint from public choicetheory. Public
decisions areparticularly likely to bebad when concentrated and well organi sed groups
withstable, substantial and well identified interestsface-off against diffuse, and
disorgani sed groupswhoseinformation costsaresubstantial ly higher, withintereststhat,
whileenormousintheaggregateareindividualy small. Therearelotsof peoplewhomight
beaffected by adecisiontorely onaparticular power source; acoal burning power plant
intheNortheast, say; therearepeoplewho seeacidrainkilling off thefishintheir lake,
together withtheoneswhoworry about parti cul ateemissionsand thosewhose houseswill
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be swallowed up by theseaif globa warminglivesuptoitshilling. Butinthedecisions
about energy purchaseand planning, they areneither aswell informed, nor isit easy for
themtobeaswell-organi sed, asthecompany which proposesto runtheparticular plant.
The notion of “anenvironmental movement” hel psto sustainacoalitionthat peoplejoin,
givemoney toand soforth, evenwhentheparticul ar i ssuebeing | obbied overaffectsthem
notatall. By comingto beconvincedthat they should giveloyalty to* theprotection of
theenvironment,” rather thanto* oppositiontothestuff that affectsmebadly,” thediffuse
group wasableto overcomesomeof thecollectiveaction problemsinvolved. Specialised
organisationsfitting particular nichesinthemovement (Greenpeace, the Audubon Society,
theEnvironmenta DefenseFund, theNature Conservancy) fulfilled avariety of rolesand
allowed peopleto* subcontract” their informati on gathering to expertswhosenormsand
pedigreethey trusted. (Oncel decidethat the Environmental Defense Fund doesgood
scienceandgood legal research, | rely ontheir opinion—levellingtheplayingfieldabit
between me and the power company with its hired scientists and lawyers.)

And, what’ struefor the environment is—to astriking degree, though not
completely—truefor the publicdomainandfor thecommons. Theideaof thepublic
domainpresentsat ahigher level of abstractionaset of individual fights-- over thischunk
of thegenome, that aspect of computer programs, thisclaimabout themeaning of parody,
or the ownership of facts. Just asthe duck hunter finds common cause with the
birdwatcher and thesalmon geneticist by comingtothink about “ theenvironment,” soan
emergent concept of thepublicdomain couldtietogether theinterestsof groupscurrently
engagedinindividual struggleswithno senseof thelarger context. Thisnotion, inturn,
alowspeopl eto solvecollectiveaction problemsinanumber of different ways-- including
thecrestion of gpecialised organi sationswhosetechnica expertiseandlobbying proficiency
allowsthediffuseinterestsof awider publictobebetter articul ated; Heretoo, wecan
learn. Thepublicdomainshould haveitsGreenpeace, itsEnvironmental DefenceFund,
itsNature Conservancy; andindeed, organi sationsparalleling each of thesefunctionsdo
appear to be springing up.

Theanalogy goesfurther. Just astheenvironment, or nature, actually takeson
multi pl e shadingsof meaningtorespondtodifferent hopesandfears; biodiversity, the
preservation of beauty, aparticul ar rel ationshi p between human beingsand theplanet—so
tothevariousimagesof thepublicdomai nand thecommonseach expressesaspecific set
of fearsabout thedangersof property, hopesabout thecreativeprocess. Frequently, the
concept isconstructed asan antonym-—mirroring theanal ytic structure of thedominant
ideaof property towhichitiscounterposed. Samuels' skepticismisuseful here; some
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moreclarity about thecontentsof the public domain, and therel ationship betweenthe
concept of thecommonsand of the public domainwouldindeed beuseful. Theliterature
ongoverningthecommonspromisesto beexceptional ly useful here, asdoestheoft-
negl ectedtradition of Hohfeldianlega analysis; eachcanoffer adifferentkind of clarity.
But just aswiththeenvironment, with nature, wedo not respondtotherevel ationthat
thesewordsareusedinmultipleand overlappingways, withtheconclusionthat weshould
simply abandon them and deal individually with the pluses and minuses of each
devel opment proposal, each dam, each CFC emission. Theconcept of the environment
allows, at itsbest, akind of generalised reflection ontheotherwiseunquestionable
presuppositionsof aparticular modeof life, economy andindustrial organisation. Attheir
best, thecommonsand the public domain can dothesameinhel ping ustoreimagine
creation, innovation and speech on aglobal network. Andthisseemsparticularly
important today. Thepoemwithwhich| beganthisessay toldus; Andgeesewill ill a
commonlack/Till theygoandsteal itback. | can’t matchthetersenessor therhyme.
Butif weassumethat thesecond enclosuremovement will havethesamebenign effects
asthefirst, well, we will ook like very silly geese indeed.

43



